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Si ton *veut lire P admirable owvrage de Tacite fur let 
moeurs des Germains^ on *verra que c*eft d*eux que les i^nglois 
9nt tire I* idee de leur gowvernement folitique. Ce beau Jyft erne 
a /// troupe dans les bois. Montbsquieu, 
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THE RIGHT HONOCRABIb 



\VILLiAlvi LORD MANSJflELIJ, 



SiOKD CHIEF JUSTl'ciE OF ENGLAND; 




My LoRDj 

Beg that your lordfhip will per- 
mit me to adorn this perform- 
ance by infcribing it to your name; 
and that you will excufe an ambi- 
tion to which I am led fo liaturally 

• * 

by my fubjedt. 
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iv DEDICATIOR 

Raifed by yoyr abilities to that 
illuflrious ftation which holds a 
middle pkce between the King and 
the fubjed, you teach government 
to retain its force, and the people 
torefpeAit. YoU; perceive, witii 
the happieft difcernment, what be- 
longs to prerogative and to liberty : 

the former you allow not to grow 
into tyranny, nor the latter ta d^r 

generate into licentioufnef«. 

The guardian of a conftitution, 
the moft friendly to the rights of 
mein, and of laws, which, though 



• . ? •• • 



.. .•;..; '.f-: the 

• ••••••• .*•• 

••• • ••••••• • 

•• • • . •••• • 

• • • • ••• . • • 

•.•••V .-.CV: :-. 

• • • ••« •••• 



b fe D t C A 1 1 O N. y 

thte moft petfea ih Europe, att 
every day improving, you enjby. a 
iituatioti the moft refpe^table, and 
which afFords a full fcope to your 
capacity and talents. 

Imprefled with veneration for 

your office and dharadler, I fhould 

nev*er haVe p'refumed to prefent 

this treatife to your Iord(hip, if I 

thought, that it inculcated any (en- 

timents unfavourable to the free- 
dom of our government, or which 

S citizen fhould blufh to acknow- 
ledge. The execyfion of it may, 

A 3'-v .". . indeed. 



iv DEDICATION. 

indeed, he defedivre; the inters- 
tion, I truft, is honourable. 

I am, with the mod perfed reC- 
ped, 

My lord. 

Your lordfhip's 
moft obedient 
and nioft humbje fervai^t. 



Londqi^ 
Jan. 1770, 



GILBERT STUART, 
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ADVERTISEMENT, 



THere is no fubjeS more inter- 
efting to a native of Great Bri- 
tain, and none that leads to difcoveries 
more ciuious or important, than an 
inquiry concerning the antiquity of our 
laws and conftitution. Our hiilorians, 
however, have very feldom attended to 
it. They defcribe the conduct of ge- 
nerals, the valour of armies, and the 
confequences of vi(3:ory and defeat ; but 
the manners and way of thinking of our 

anceftors they have negledted, as un- 
worthy of remark, or incapable of or- 
nament. 

Our antiquaries have difplayed much 
critical knowledge, but the fpirit of cu- 
floms and of laws efcapes their penctra- 

A 4 tion. 



viU ADVERTISEMENT. 

tion. They often throw together their 
inaterials without arrangement ; they 
are .often unable to reafbn from them ; 
and, forgetting that the human mind 
advances in a progrefs, they afcribe to 
rude ages the ideas and fentiments of 
their own times. 

The foundation and principles of the 
Anglo-Saxon conftitution, are to be 

^ found, it is thought, in the inftitixtions 
and manners of the ancient Germans'; 
and it is in thefe that the author of the 
following diflertation has endeavoured 

y to inveftigate them. Nations renounce 
not all at once the ideas and ufages to 
which they have been accuftomed ) and 
though fome differences may be Intro* 
duced by a conqueft, or a change of fi- 
tuation, yet the fabrics of policy that 
are then ereded muft bear fome refem- 
blance to former eftabliiOimcnts, 



ADVERTISEMENT, iic 

A peculiarity, which he had occafion 

to obferve conccirning property among 
the Germans, fuggefted to him the lead- 
ing fentiments that he ha« employed in 
this efiay. From the conceptions of our 
anceftors in relation to this article, from 
the fpirit of independence, and the con- 
nection of Prince and Retainer, he has 
been enabled (if he does not deceive 
himfelf) to exhibit in a new light that 
fyftem of laws, and thofe conftitutions, 
which the conquerors of Rome eftablifh- 
ed in the countries where they fettled. 

But though fbme things that are new, 
and perhaps not unimportant, may oc- 
cur in thefe papers, yet will there be 
much neceflity for the candour and in- 
dulgence of the reader. The fuhjed is 
of great dignity ; a dark antiquity has 
removed it from remark j and many wri*. 
ters of charader have added to its ob- 

fcurity 



X ADVERTISEMENT^ 

fcurity hy their glafles^ aiid conjeaurcs.. 
TLe suxtlior is confcious of the little 
^rce and ability with which he has 
Iteeti able to caaceive and to exprefs his. 
fentiment? ; and he delivers them to the 
pdblic with fears and wifhes. 
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f ART I, 

Of die Ancient Inhabitants of Ger^ 

ijaany and Britain, 



S E C T I p N I. 
A general defcriptum 6f the GertHatit, 

m 

NO circumftance in the hiftory 
of xtkSinkxa^ is more ffarikin^ 
than the progrefs of manner^. 
When hunting and fifliiag are th.e me-^ 
thods which men employ to maintaiijL 
themfelves, fociety confifts of a few in** 
.ilividuals, whom their neceffities have 
jtaiught tc|[ unite. A little experience in^ 
^forms,them of the places moft favour- 
jsii\^]fi fof game at particular rear9n$ ; and 

» Ifeefe, 
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V V ^ 

thefe, rendered commcMlious by the e* 

Talue by being frequently vifited. When 
fixed :t^ a. cfirtftkk/teacitogi^ thobDrub- 
fiftence becQmes lefs precarious, their 
views are exteftded, and Impw^fttienH 
are made. The prey which at firft they 
furprized by dextedfty, pr'^bore dawn 
by force, thdy fecure by ^art. Animals 

commences. I^ l^is a^ of manner s^ 
they j/aftiire their cattle on the grounds 
occurring to them j^ gr^fen^ poiTeflion 
being the title by* which " they occupy 

fi^l4?i «i ynWck ««9^/?d^4cmte%* a 

property. Convenience increafing with 

the means of life, population adyajjjiefit 
and' the art of agriciikure is ^difglr 
Tcred. 

The geneia! fpirit o£ the 'age of 
agriculture is very diflFerent from' that of 
thofe which preceded- it. When men 
live by game^ they confine their atten- 
tion, and' divide their numbers, to pro- 
* cure it. Iti an age^ howcver> when ad- 
I ^ vantages 
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irmtiigfis refiilt fronii tbeit uflibo^ they 
kctd !mto bodies^ and fobjed theo^lve^ 
tAr Ijiiis.' : Trlbetf art then fbtfmod^ aody 
icnfiUe of Aeir ftreagth imd lefourtesi^ 
tura their tioto ai^owid them. Etmikt^ 
tftOQ^ sifid^ the pride af fuperiosiiy, k>^ 
due^ theiddi ter coabeod wkh eaeh other: 
tvars begia ;, aodrmen oany to thehigh*^ 
eft fitch the Yhtiie» c^ valottr^ »3d k)Ve 
•# libeft)?. 

A& this ftat» of ibciety the aDcient 
GtdmMfi |i4d iFrived ; aiid) Qaattrafted 
by all thofe objeds which are the care 
of a potifhed nation, the e*ffinf of ter- 
'BtiXTf^ ^ improvement of arts^ or the 
enlargement erf commerce, they placed 
at once their bufinefs and amufemenr 
ia fceaeS' of death and deilrudion. A* 
midft the heat and alarm, of battles^ 
they fought that renown, which, conli- 
dered alone as honourable, was the end 
their education confulted, and their am- 
bitioa afpired to. The cbace, the paflT- 
ing of rivers loadedi^ with arms, the 
bearing of cold, fatigue, and hunger, 

B a vrere 



4 Of the Ancient Inhabitants Part L 

were the hard leflbtid of their infuicy 
and youth; arms, bloodlhed, and de-* 
▼aftation, the firft objfifte: (i) to which 
-7 they were accuftomed. Hardened . in 
their bodies, bold and magnanimons in 
their tempers, they were conduced, at 
die military age, to the -pobHc afiem- 
biles of their country; and there, ha^ 
ving dedicated their lives to milit^ury 
glory, were adorned (2) with the fhield 
and theframeoy and admitted to an in^ 
dmacy and level with all the warriors 

r 

(1) C^/ar di Bell. GmlL lib. 6. f, 21. Vita omnis-m 
venationibus, atqae in ftodiis rei militaris confiftit: ab 
tiarrolis labori ac doritiae ftudent. Tmcit\ di M$n 
Qerm. €, 4* Tolerare frigora atqae iaediam coslofo-. 
love afllieverunt* Mela, lib. 3. €. u Maximo frfgore 
nadi agttaty anteqaam puberes Cnt: et longiflixna apud 
e09 pqencta efl.— -— Nandt non patientia unftim iUii, 
ftodium etiam eft. Tacif. btfi. Jib. 4. r. 1 2. t^n ct do* 
mi delc6tas eques, prsecipuo nandi ftadio, arma eqao(^ 
que retinens, integris tarmis, Rhenum perraropere. - 

(2) Tacit. Je HL G, c. i^. Sed .arma famcre non -ante 
caiquam Qibrir, quam ci vitas fuiYedorum probaverit. 
Turn in ipfo concilio vel principom aliqois, vel pater, 
td propinqoufy fcoto fra^fieaqoe jnvenem oniant* Hae^ 
apad illos toga, bic primos j^iventae bonQ$ ; ante hoc 
doniU9 pars videntuF, mox reipoblicae* 

of 
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of their tribe. The rank conferred on 
them, the emulation of the aSs of their 
anceftors, which bii this occafion would 
be fet before them, the honour of their 
nation, the rivaMhip of their equals, the 
hopes of renown, all confpired to inflame 
their minds with the moft generbus ar- 
dour to excel. 

In this critical feafon, when their 
minds beat higheft with the prbipeSs of 
glory, the cuftom of thieir country ran- 
ged them under the banners (3) of fome 
diftinguiflied hero, who led ' thiem forth 
to fignalize their impetuous courage by 

(3) C^/^ ^ ^* ^* ^'^* ^ ^' ^3' Civitttibai ma* 
xima laus,eft» qoam latiffimas drcum it vaftatis finibas 
folitudines habere. Hoc proprium vtrtuds exiftimtptt 
expUlfoB agris finicinos cedere* neti|ae quemqnam pro- 
pe audere confiilere : .fimal hoc fe fore tatiores arbi^ 
trantor, repcntinac incurfioms timore lublato*— «— La* 
trocinia nullam babent infamiam, qa» extra fines ca« 
jufquc civitatis fiunt; atque ca juventatts exercendae, 
«c deiidke sninaendae caufa fieri prsedicant, Mila^ 
Hi' 3. ^- 3* ^*^* ^^^ finitimis gcrunt, caufiis co-' 
rum ex libidinc acccrfunt : ncque imperitandl prola« 
tindiqoe qua poffidcnt, (nam ne Ula quidem enixe co- 
lunt), fed lit circa ipfos quae jacent vafta fint. Jus in 
Viribuj habent, adco ut ne latrodnii quidem pbdeat,^— 

B 3 com* 



& Of thi Mcli^ Inb^6it/$nts Part L 

coji^mittii:^ fpoil rik) robbery on the 

adjon»idig tribes. Here, the ambitioiw 
ya«ha l?amwg obedieace to cojnmaod* 
ers, tempered their ferocity j here, prjic- 
tife4 ni fuceefa^ or growa wife from 
defeat, ^vwrc formed Aofe ge«craU to 
whpua a fn^ and independent people 

could fubmit their fortunes. Spreading 
deiblation and iblitude around the terri- 
torie* qf their natioo^ they extended ita 
renown and their ownj and a mutual 
confidence being produced betwixt fbl- 
diera and. coeamvidersi they became 
fitted for more illuilrious exploits.. 

Every mark of honour, and tribute of 
praife, which a rude people can invent, 
were lavifhcd on the memorable few, 
who, braving fuperior danjg^ers, had ri-» 
fen to the higheft eftimation. To be 
meft refpe(3;ed at entertainments, to 
drink the oftcneft, to have their a4ls rcm 
cUed {4) to an applauding multitude, t^ 
receive the greateft portions of territory, 

to 

(4} Utla» 4^% Z. €. %. IqM epulas ^aot qoifqae 

ioterfecerii 



ibijlpiiit te in'tHfeVpliblK fcounciVs of 

pitkita h\iriifee1^ of Wive§ • ifeefe Were 
&l6'; ^^h-6id!i« ■ tfej^ atfaintd. ■ iPJdr 

i^ad th6?if fi'Ae eo Aed to ^eir bifrii 
t^ifefe: ^rtigft Ambaifeicioft (6} tit)¥deJ 

]^t b fee c<^Affeht4y;art6ndfed fcy' a ctic^ 
fexibatid (^i (if rdtiili^rsj ^o, i^dt^et- 

binifque poculis, qui plarimos retalere» perpotant. Is 
inter Aachetas honos praecipuns eft. See MoffmJci. 






^lljji l^dttu 2fr ^. S: /. ti; — protrt irtibfiittt, jifdil^ 
decus belloram, prout facandia eft, audinntury--— i-/<C 
<. if .«i-jSt(4ijuHi axiAlbttS teritWti fui^i kx6t^^t kdirio* 
diim paucis, qui hdh l^din^, led ob ftdbiUtatem, plu- 
nmis nuptiis axnbiuntar. 

. ^ ■% • * - 

46) JV. c. V3. N^ feld^ fin fila gente tui^ne, ied 
«pad finitimas qaoqae civitates id nomen, ea gloria efti fi 
nuixiero ac virtate comitatus emineat ; expetuntur enin 
U^okihtit, ttxd^ti^iBiifStvAiK^.^ii. c. 15.- tiahi. 
M't ^tH&ptit MMirm ^^HM dbhU, qdad /ion thddtf 
ififtgutrs, ftd piibM riiitctmii!Jit : ifbaiequi, in^^ta ski*-' 
^a, plaierae, t6rqudtqtti. 

* • 

(7) a, £• 13* Magna ettomihmrsBiiifaBtio'y qui' 

bos primas apod j^tHsd^im Ann kfbani ti pAtdpttni 

B 4. cat 



^ Of tkf Ancient Iph^^Htrntf fart t« 

ful of every other tie,- were attached to 
their intereft with the moft unihakea ^^. 
delity, wa? their chief dignity^ Thef^ 
were the guardians of their perfons anQ 
reputation, and jhari^d equally thei( 
profperity and toils* H^d a chieftaiii 
met d^ajth in the fields his followers^ 
tiiinidpg it mean (8) to furvive him^ 
and ieek glory under another mailer^ 
furned their fwords againfl themfelves, 
making it a point of honour to give that 
laft proof of thqr attachment and affec-» 
tion. 

The greateft infamy, on the contrary^ 
was. coni^cded with cowardice. A peo-? 

cut plurinii ti acltrrimi coillitfs. Ha^ digniUs, hn vxt 
resji magno (empcr eleAorum jiivenuro globo circom^ 

dari, id pace decas, in bdio praefidiara. G^/^» ^i- 6. 

€• 1^. — eorum at quifque tft geneie copiiique amplifli- 

hns, ha plurimoa circam fe ambados clkncefque lia* 

bet. 

(S) C^oK, lii. 3. c. i(2.««t-^QldariQS Hdpeitast : qoo^ 
com hsBC eft condicioi uti omaibos in viia commodu una 
cum . bjs fraantor, qoonim fe amicidc dediderint : ^ 
quid lis per vtm accidaty ant enndem cafum una ferant^ 
aut fib! mortem conicilcaiit. Keqne adhoc bominom 
minoria repenoa efl qidiqaam, qui, eoioteifeAo, cojoa 
1^ i|micitii^ 4^Qn^ mori recofivt^ • 

pic 
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|)le to whom nothing appeared Valiia-* 
ble but the military virtues, to wfaofe 
interefl nothing was more prejudicial 
than' the want of rdblution, and to 
whom every art and fcience which add 
convenience and embelliihment to life> 
were unknown, could not but efteem it 
as the greateft crime. Arraigned before 
their civil tribunal by the public magi* 
ftrat?, the timorous and unwarlike, co- 
vered with ihame, and glowing with 
iKonfufion in the prefence of fo m^py 
illuftrious warriors, were doomed to the 
inoft inglorious death) 4S ^ burden (9) 
and nuifance to the ftate. 

Nor was it a fmall incitement to their 
valour, that their armies conlifted of fa- 
milies and relations, who confederated 
into particular bodies. For the force^ 
not only of natural afFedion, but the 
defefts even of civil government in thofe 
early agesj linked individuals in the clo^ 

(9) Tacit, tit M. G, c. 1 2. Xicet apod concilium acca- 
hte quoqoe* ^ diicri]nc;n capitis intendere. Diftindto 
pcsoarum ex ddido. Proditoret et transfugas arboribaa 
^ipendont ; ignay08» et imbelles* ct corpore ln&me$, 
fUnio j|C paliulct tiije^a i^fiiper crate^ n^crgimtf 

ieft 
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(eQ. UfrioB) for ds puxpoSa of J fefeu ue axld 
rerdage. Thdr wives t6o^ anflcfaildrea 
(10)4 fidlowiag to the emiipi £ii¥oiuid* 
ed them in wft^gons : h tbat tke ioft 
t>f a batde inydVdd ia it the kyft of e^h» 
17 thing thcj Vdutdk Impdled hy tfaa 
moft powdiitil t»o6tws» Booouliage wn 
Hidini im^tuoa* than that df the Oetu> 
ifiaM; fio (Sie»/ ffibits tMtibld. 

But th« t^cum(littee6 whkk Adir« 
and' per hft^ iiidulged moQ, Uieir ^o<- 
eioifs Atid indepdAdetit ehanOer, vnn 
th« it%i(}us fiSfitiAeAts thfff eomtiuh* 
ed. On iAiH head it tod^' hi ^i^ f» 
fay fomething of the t^UdificJltknis ififi'* 
tliftg; to their patadije, ted df ia (11) 
pleafurBs. 

thfc 

^10} Tacii. di Af. G'. r« 7. Qpodque prscipoHm fbriitu* 
dinis incitamehtum eft» non cafos, nee ibrtuita cbnglbbS- 
fld tdfm^m autCtftieoM facit, ibd fihiiiifisfe et ptopiaquttiU 
tei» ct k ^rdjddM t^gttOKk : mde Mriniraa ntdbtv^ ati* 
din'y node vagitus infanttom. dffitt^ lih. i«r«5i.— 'O- 
mMof ackAi fiiam /hetfts et earns tiitaahdederoAt; ne 
ifM (fed ift fiigat ^ctioqudretuf. B^ aauKem impoTfiei 

(It) lliti reader who wtmM be fally i^fbrmo! oH 
this fubjedv flvaf conlfuit the Eida IJkmiL ; ^(M** 
Hfhtt. lib. I. {<f 2.; Bartholin, de Can/, Contemf. a 

Dam. 
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The £noe-lxnti, if they fell hj the 
fvrordi imt to be admitted to the hA\ 
ofOdin^ theiieat of the blefltd* SUteSf 
(12) unl^sfs thef had voluntarily killed 
themfeiiriei) fiOm, the intention of acc6m<^ 
panying their maftetSt ware eotireiy ex-* 
duded itOfA if. Nor had thofe (13) 
who dl^ of ag« (St difesiie any claim to 
that privilege- Had a eeiebrated v^ar# 
rior fallen in battle^ or p&t himfelf to 
death in the gaiety and exukation of hid 
{pirit, hiB friend^ often flew themfelvet 
from an ambition to attend him ; it be** 
ing accounted moft glorions to go to O* 

Dm. Mort. Hi. 1. c. 4« et Hi. z, r, y. U lo. ; RtfJUr^ 
Jntif. Sek^, Sepunt. H Celt. c. z. and Pelloutier^ Hi^ 
fitkt des Cekn, torn, t. 

(is) Noq humile obicuromve genus, non fanera plebU 
Pluto npit, vilefque animas, fed fata potentum 
Ibi| Ucat, et clari$ complet Phlegethonta figuris. 

Saxo Gram. Jti. 2, 

(15): Bmtie ii was faid.of the Cimbri, and it Is appli- 
eiUe to all tke German natioas, '* Cimbri laeti perire ia 
bello, in morbo cum laments i* f<uJU J>iac. Mifi. Mifc. 
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din in a crouds Even the women (14) 
vrttt for cvet to be Ihut out from happi^ 
nefs, if they mounted not the piles, 
And were confumed with the bodies of 
their huibands. Odin himielf came 
forth to meet thofe who had died noblyt 
or deputed his virgins (15) to that pur- 
pofe* In proportion to the number 
and dignity of thofe flain by a hero, 
was the honour of his reception and 
treatment ; for all thofe who had iunk 
under his prowefs, whether kings or 
nobles, were to ad as his ilaves and at« 
tendapts. To what a height muft the 

(14) Mela^ Uk' 2* ^* 2. Ne feminis quidem (egnis eft 
animus. Super mortuorum virorum corpora interfid fi- 
mulqoe fepeliri, ▼otutai eximium habent : et quia plores 
£miil fingulis nuptse funt» cujus id fit decvs, apud judica* 
iQros magno certamine afi«daiit. Moribos datur, cflqae 
xnaxime Istom, cum in hoc contenditur, vincere. Mob- 
rent alise vociba^f et cum acerbifiimis plandibos effeniat,' 
Cicero, ^u/cul. DiJ^ut. lit. $• c. 27. Mulieres vero in !»• 
dia, cum eH cujufvis earum vir mortuos, in certamen 
judiciumque veniunt» quam plurimum ille dilexerit ; plu- 
res eni^ fingulis folent eflfe nupls. Quae eft vidrix, ca* 
t^eta, profequentibtts fuis, una onm viro in rogmn impo^ 
nitu)- : ilia vida moefta direedit. 

(15) The Falfyri^e : See Bartholinot, u above cited. 

virtues 
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virtues of valour and love of liberty^ 
have prevailed in thofe nations ! 

Swine's fleih was the food with which 
they regaled themfelves in this bliisful 
region: ale or mead, from the ikulls 
of dieir enemies, was their delicious 
beverage : and a total oblivion of paft 
misfortunes allowed them the fuUeft en«> 
joyment of thefe pleafures; pleafures^ 
fuggefted by the intemperance, and pair 
lion of revenge, infeparable from the 
ftate of the barbarian* To drink wine^ 
and (i6) to know what pafTed on the 
earth, were the pre'rogatives of Odin. 
When not employed in feafting, they 
lexercifed themfelves in combat. The 
Valhalla^ or hall, had 550 gates, and 
out of each 8c>o heroes might fally to 
the. place of a^on, where they ambi-* 

(16) The manner in wbkh Odin was fappofed to re« 
ceive his inteUigence is extraordinary : " Corvi duo e« 
jus infidentes humeris, in aqr^s ipfi fufurrant omnia (juat 
vident vel audiant. Hi vocantnr Hugin cpgkafip^ etMu* 
mnn memoria. Hos primo diluculo emittit Ddinus, at 
totym pervolent mundam, et circirm tempus prandii're* 
Veruntur ; inde de mnltis certior redditur ;'' Edda Ijland^ 
34* ap. Rttdbeck, Atlant. torn. 2. p. 352. 

tioufly 
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tiottfly emulated tlu; t»{)lfitt% of ^ksor 
paft lives. And flw flain. itai thisfe cft« 

by magical iiica»taitiDtt^ batii^es«» fo^Bi 
irithout hiivt,. wbre rene^^d TS9ttho^ 
nnmiieri. Sach^ they iioMgimed^ were 
die pleafiiDres of tho hajpp)r I So oatoiral 
ts it fer a rude pfiopk tor fimej^ tii«t tike 
jos^ (17) vrkicfa tUeif fiofrod mhctt dlm^ 
ihc(uM be didr ii^rravd after dtfa^ 

Whem attendiag to tbefe mattera, and 
lo the form off goTeoncaeDA of the Gm^ 

(jy\ The Laplanders, ^«i;/V. Bcheffer, Lapp^u'J^ and 
other barbarous natiarvs^ are flxconvinced'^oP thia^ notion; 
ihac th^y bury bis b«w «d4 arroif 9 wi4r the d^fiinfiL 
.Hpw beautifully does the pencil oC Vifgil iiiuSrate. this 
thought^ in his defer iption pf El^fium I 

ParS'in gramineis exercent membrarpalaeflris; 
Contcndunt ludo, et fulva lui^'Tantur arecia :' . ' 
* Pars pe4tHu«- pfaudiint chareaa, . «c caiminadSsaAt. 

Stant terra deBxz ha(Tse, paflimqoe foluti 
Per casnpum pafcuntur equi. qux gratia curraom 
Armorumque fuit vivis, qua: cnra nitends 
Pafcerc equo?, cadcm fequiiar tellurc repoflbs. 

j^nad. lib. 6. 

mans. 



Ipi^mA, xTfi^r («^f^ tp (lB\ VQo^ at Ow 

^9iqQ9^iMm» wl^ 9^l<m( WtW>r» l^4.v« 
]»^ 1^ th^p valpwv The Roia»o8. M 

fed *f Sl^ wi^ m/^ %nifl«fe, or r?^ 

mans they fought for fafety. The moft 
iltuikious commanders, with teglons in- 

HAWOfinft: f qiii4 »4 incnrlbia aprMia ^ ^iii4. artipnfwi «ib' 
{Mii•ll^ qi/ibwi. iMMftiintiify imutorinflJbMqiie'i ^^iioniHi 

]^Qe«< fiM s^jm9 ^(i|iHi c;»r|>(HibKii^ et «d Infiiaiqcftritaff 
mn» vai|9 atraqor tXOKi^r» bcibvulD animot» torpoiv 

■.,i ii i ui Cg|tft.pfftyiU, qi]Qi<}c^ku ai&is, 
IpcJjces.eirofQfaOi, qjUPLiikitmonim , . 

I4m(9^» hand i«igie£ lati mems ; iadc rQcndi 
I^Lff^nillli mens pron;i i4rsa» aoioMique capa^ct 
At^Tliv tliipavua zeditur^ parc«r& vita* 

were 
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were unequally matched with bands of 
heroeS) who, dcfpifing every appearaiice 
of danger, and every hope ' of life, 
fought only an. honourable death. I ap-^ 
peal (19) to the ftruggles of Marius iif 
Italy, to thofe of C^far in Gaul, and 
thofe c^ Drufus, Tiberius, and Oerma- 
nicus, in Germany. I appieal to the ex* 

(19) Tacittu, deM, Cc.yj. gives the followrog fhort 
abflrafk of German hiftory : '* Sexcentefimam et quadn- 
gefimooi tanom orbs noftra agebat, com primum Cimbro- 
rom audita fnnt arma, Caecilio Metello ac Papiiio Car* 
bone cofT. Ex quo ii ad alteram ImpeKatoris Trajani 
ctmiafatum cotnputemos, ducenti feme c^ decern aniii 
coUtgmitur. tamdia Gemiania vindtur. Media tain kmgt 
flMrtfpatio» multa invicen damna. NonSaaftnis, nonPcent, 
son Hifpanis, G allueve. tie Partbiquideai ^ios admonQe- 
re ; quippe regno Ariacis acrac^ eft GerBiaoomai libertat • 
Qoid eniai aliod aobiaqaam caedenr Craffi, amillb et tpfe 
Pacoro, infra Ventidinm dejeflus oriens objecerit ? At Ger- 
nani Carbone, et Caffio, et Scauro Aurelio, et Servilio 
Cttpiooe, M. qooque Maolio fuiis vd captis, quinqae 
£inul confttlareia exerdtus populo Romano ; Varum tref- 
que cum eo legtones etiam Cs&ri abftulerunt. Nee ]m« 
piae C. Martut in Italia, divos Julius in Gallia, Drufos, 
ac Nero* ec Germaniciu/ in fais eos fedibus percaleranr, 
Mox ingentes C. Cciaris mln» in ludibriuro verfae. Inde 
ottum» donee occaiiosie diicordiaenoilr»et dviliom armo- 
lum, evpognads legiooum hibemis, etiam Gallias aiiec- 
t^vere : ac rurfiia puifi inde» proximis temppribiiis triom* 
pha;! magis quam vi^i funt^*' 

^Pipl^ 
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ample of the Romans ; who, at a dme 
when their power was higheft, infrin- 
ged their conftitution from the dread of 
thefe barbarian9> making it a law, that 
the priells (30) and fuperannuated ihould 
not be exempted from bearing arms 
in the event of a Qerman or Gaulic 
tumult* 

What feextis ihoft remarkable, even 
fuperftition, which at all times, but 
more efpecially in rude and ignorant 
ages^ takes fo durable a hold of the hu- 
man mind, had qot force to make them 
think with refpe£t of their deities^ So 
ftrong was their martial fpirit and inde-^ 
pendence ! Sonie German nations told 
Csefar (21), that they were inferior only 
tp the Suevi^ " to \frhom even the im- 
mortal gods were unequal/' And 
a warriot in Sdxo (22) fcruples not to 

challenge 

(20) Platarcti. in vit. Afarcd. et Cafnif* 

(21) Cse/ar, Uh.,^^ f. 7.— Scfe onis Soevls cor^ted^rcf 
quibos ne 4ii quidem iiflBiorules pares tfft poflSnt :— - 



(22) Et nunc ille ubi fit^ qui vi^lgo dicitur^ii;i 

ArintpotaiVt uqp ftopor contemns 6c(Il« i 

C 



SI 
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diftlleftge his fiipvane deity to comlbiEt 
Aftimato^ hf exaiiiplb, and ^re&e^ 
hf the mflitutlons andf refigibh ef !«% 
country, the Genttait turned the- wli^c^ 
power of his nind^ to o^tepoono tli^ 
terrors which are f^ ^ im-tnratty at iSk& 
thoughts of SSolntionj and, £iM^ af 
the fame time with the higheft a otibu g 
of liberty^ andf kidepeiMlenee^ wm ca- 
pabk of a£ts of the moft de^|ierate "WH 
tour : while m fofiflied tknes^ {t^) mett 



Si pptero horren^umPi^g^ /p«£bre marittajxit 
Quamtulncunque albo clfpeo firtc€hi8» et tfhim 
PleOat eqttuiiH LeA&rok wnqmqtwin fo^m afe3# r 

(ly) Tb^re ?s an elegant paflage. in Tiillya, which I 
iSttt inclined to rran (bribe* as it ilhlftrates this argnmenrr 
'* Atq«ie in prious medilonur illkid, uthnopitieniuidplQ* 
HEup, qu^m fivpe' jam auim ^nti^ne dixl e& ficouAdam* 
in on^nt genere ie aequabilem praebeat. SsiBpe enim mol- 
dy qui aut propter vidoriai cupiditatem, aut propter glo- 
rise, aut etiam ut jas ftniin et libcrtateni teoerentt vuloc- 
]% excfperunt foriito* c;t tiii^ttPt» iidcni amija cpaonfiom 
doliBrcnB morbi (brce non poffiint«> l^cqit^ tnim illnm 
qoem facile tulerant, ratione aut fapientia tulerant, fed 
fiudio potius et gloria*. Itaque barbari qoidani et kn- 
ilHinea ferro decertart atcrridie podiui^: aigpotam virili* 

ter 



ifilrrei hj d^r ^ews^ and dceuftoiftid 
Ih %mi iiafi^^s,- fiJtt^e fid longer liti^ 
y^% in ^6' codtem^ df deftth, khd |!y« 
€fieiii(fe1V6s ttp^ od ttft* |)f ofp^^a!; to ikf oi 
8A6 li^rtitf Dtnj^ai' ' ' 



8 fi c *. ii. 

Tki fame Ju^i^ cmtimed^ 

t 

^'Y'*^'€fertttarf8-were not Ic&^efeark- 
JL abife fot thcii- irtori\ isMt^i 
fttid himtufions* E^dftigg in afn^ sTge of 
ftj^ Manners, htiai6 i£[dividUa(l$ bad 2 
fr^t^ m UiA, and b6for« tht dif^d^ 
tstfltdf^s- 2EtMdl^ tftd hitttv of cbfU>«' 

ter lion queunt. Grxci autem homines noil latis animd* 

l^i ^ulihntes, ordd eaptns bottfnumy ikm Itoffem adfp^^ 

cere non ppfliint, eidem morbos toleranter atque buma- 

MttiwXii. ^t CitnM et Cehiblen in* praHHVexTulcant^ la* 

diet^antdr in tti6ibt ; liihiTeniiir ^btdf ^ffe aiquiabil^, qfu^ 

lion vi ctrttf fatione pfbijdfcs^r.** Dijf. tstfiut M: z. 
r. 27, 

C a modities 
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iiiodities had imprefied the metals (i) 
with a mark of value, their wants were 

« 

few, and eafily gratified. Rich in the 
liberty they enjoyed, they knew no 
wifhes beyond the fimple produce of the 
earth ; no luxury, which was not aJTord- 
ed by the animals they tamed for their 
nfe, or hunted in their forefts j no con* 
venience, which they found not in the 
huts, or coverings, which defended 
them from the weather. Ignorant of 
all thofe diflindions which tefinement 
and civility make known to mankipd^ 
they were ftrangers to the pride of fa* 
mily and poITeifions, and to .the mean* 
nefs and ridicule infeparable from a dir 
yided labour and particular profeffions ; 
and living entirely at large, and on a 
footing of equality, paid no refpedk bw 
to merit; and incapable of fraud and 
circumvention, poiTeffed a greatnefe and 

(i) Tacit, de M. G, c. ^. Argentum et aaram propitii 
»n ifati dii negaverint, dubito.,—- Ne armencis qnideqilAiu 
l}onor, aut gloria frontU. Dumero gaadenu eseqvt folset 
gratiflimae opes funu 

extent 
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extent of mind, which are not geaerally 
attained in more advanced ages. 

They were courteous to each other, 
fincere in their dealiilgs, faithful to their 
word, and firm to 'their attachments. 
The life (2) of riches had not taught 
them to deceive. They were hofpitable 
beyond all nations; and not only e- 
fleemed it diflionourable to deny admit- 
tance to a gueft (3), but made it the 
objedt of punifliment. Nor was their 
care limited to their own nation : they 

(2) Tacit. Anna!. 13. f. 54. — *• Nollo* mortaliam armti 
aot fide ante Germanos efle."— The Roman Emperors 
were in Q(e to have a guard of Germans on account of 
their fidelity. Tacit. An. u <, 24* ; 13. e. i8. and X5« 

(3) Qs^'cunque hofpiti vtnknil teflumaatfocomnega- 
verit, uinm iblidornm inlatione muldtetor-— -Si in caufa 
privata iter Ikgens, ad Burgundionis domum venerit, et 
hofpitium petierit» et iile domum Roman! oilenderit, et 
hoc potaerit adproban» inferat illi cujtrs domam ofiende" 
zlt, folidoi tres : et mu1£be nomine, folidos tres* Leg, 
Burgund. ap. LindeahK /. 282. Convidlibas et hofpitiis 
■on alia gens efBifins ihddlget. Qaemenmque morta- 
!jum arc^re te^o, nefas habetor. pro fortuna qaifque 
spparatis epulis excipit. Tacit, de M.G.cii. 

C 3 e:8:tended 
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C3|t^n4e4 it to thd VfVft\\s,n (4) who 
might pals tlufpugh their cqu^tFy, fct-? 
tipg ^j^Je a 4iyifipo Q^ tl^? putli^ gr^in 
^a4 trcjifure for thieir cpteftawment. 
/Vo4 what ihows a refjnement {5) RPI 

tp b? e^pefled fro«i ba^b^ians, th?y 
jRade it a'l^^w jp prosecute, with greatef 
rigouy, thf ni\)rdfr of a ftrajpgei'ii thaji, 
of a citizen, Gentle in the exercifc of 
poy^er, t^^eir flavps ^ixd inferiors felt not 
theif fe verity • Mild in x^c treatmept qf 
^rinpiinals, they forgot not t^jie mo4e?2i"' 

(4) Qama/c^n. ^e Af. Gent. ** MoTyni frumentam quod 
2pfi$ e^ 9gris proxemty a^quaUter dii^ihagxi^ pajtpniqi]^ 
in^Q aliQ^am.ii^ commune confercDtc^ pco peri^ruiia a4- 

levai\t/* f^f/^* ^^' 6* ^ 2.3; ^' Hofpitef vioUre, fas 901^ 
putanc : qui, quaque de caufa, ad eos venerint, ab y^^x 
ria prohlbent, faDdtofque habent | iis omnium dooius pa- 
tent, vi^ique comraunioatur.*^ The Ihdiaiia w^rcsi alfo 
exUGindy heipitaUe : ** Conftitutj f«iit apqd Indds,^* 
£b^s DU^wrui Si^ulus, H^. 2. e, 42. ^' adveoaniixi prarfbdi f 
qui ne quid injuiiae patiantur, accural provfd^nf% Si gM 
illoruia sgrotaty medicos adhibent; ab'amque caratti i»r 
pejidunt, ct mortqum fepnkuns traduAl. Quitq^id' ab oo 
y^li^iBj d| pecu*ii, propin.qaJs r^wnt." 

(5) Pama/coB^ d^ ^oir. Ge/ft, Graviorem pQn|am apnA 
^elus luit, qui peteg;Inilm,qua□^qJ^icll^f|]^inktf^A|e|li|;^ 
illc enim mo^:te mul^tqr, hie ^Uip, 
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«aon and eqtiitjr wkich att^ad on liber^ 
.t7« Their fiercenefs. was corre^^ \^ith 
hixmanity, and tbeir gen^rofity unfet- 
tered by tha tssin^yr bouodary of ab 
^aa juAicG^ They were unaCquaint^ 
^ with that Iqfter luxury which more 
delicious dimates Introduce ittto focie- 
ty^ and neither indulged a ptlnMlity «f 
wiveBy nkx prohibited their w<kh6il to 
attend thetn to the field, to ftflift in their 
councils^ aftd to fere ufeful and jt£tive in 
th6 difi«rent oecupfttioiis which employ-^ 
ed them« For gallantry (6) aecommo- 
d«iftg etery thing to the ftandan! bf plea- 
furte, had not yet turned the fex from 

r 

(6) The connedtion with the Tex is a capital 6iifoili8«> 
Hance in the difiinftion of mannert. Lycorgiu, to pre- 
t^enC improvement in Spafta, made a community of 
wives. When. Genghlzcan would pdifli a certain tribe 
of the Tartars, he obferved the contrary eonda£t» and 
panifhed adakery with death. The Greeks and Romaat, 
becaafe fe&rved in this article* arrived ilowly at refine- 
litenf. Thus, iit ages othcrwiie cultivated, 3ocrates lent 
IkH wife Xandppe to Aldbiades, and Cato parte^ with 
ifarcla t6 ttortenfius,— ^' Cato Hortenfio roganti Mar- 
ciatn fn^iti nofira aetate tradidit^ iecutus veterem Roma« 
MttM titoraetudinem.*' Slraio, lit. ii. 

■ s , ' C 4 bufinefe. 
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tmfiadsy or made ittheol^eft of aciimi-f 
nal ▼<dupti]oi]fiie&. Vice, in tfaofe fim* 
pie and Tirtuous times, had not lifted her 
head in triumph over innocence. Am^ 
bition had not intrnded into the place ti 
modefiy ; nor were the poor cmihed un«- 
der the proud oppreffiou of the rich. A 
^aft(?ful eippenpe had not put to fhame a 
temperate f^gfditj ! a jarring of in** 
f erefb had no( opppfed itielf to concord 
gnd ufiion ; nor w;is ^ precanoifs juftice 
(7) to be bought from the corrupted tri-r 
bunals of judges. The ignorance (8) 
of crime was a firmer prefervative Xfx 
tjieir manners, than to other nations tl^e 
Ari£tneft of law, and the knowledge of 
virtup, 

(7) y*ft'*' ^'^' 2» ft 2. Jailitia ^ntis logeniis.cyrtt, 
AOn ]tg\h\X9,^-^^^tLr\im ct argentatti non perinde ac re- 
]iqaT mortales appetont. — Hsec continenda, illis, mortini 
lIQOque juftician edidit, nihil aliengm codcapifcfntibus* 
Qafppe ibidem divjtiartim cupldo eft, obi et ufvis. 

(8) Prorfti^ pt adipirabHe y'l&Wy^U /ajfs thi fame m^ 
ihor^ hoc illifl natqratti dare, quod Grcci longa fapien- 
flutn dfi£lrint, praeccpci/gue philorophoram cpnfequi ne- 
queunt ,* cultofqae mores incultas barbariae coUa^ope fu- 
perari. Tanto plus in illJs profipt vidorgm ignoratip^ 
flu^m in his cognicio vi^futis. 
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Of property among the Germans. 

Fopcrtyf ; cv^r varying with the 
fentinaents of mankindt and ever 
afking^ with - the greateft influence on 
manners, is at no period to be defcribed 
with MCuracy. If at prefent, whea 
learning and fcience are fo generally 
diffufedf the different opinioiis concern^ 
ing it are every day the occafion of dif- 
pute and animofity, how fhall its boun* 
daries be delineated, in times which 
9 remotip antiquity has concealed from 
obfervition ? Senfible of the difficulty 
of this article, I prefume, not but to of^ 
fer a few hints on it. 

In the firft and flmplefl period of fo- 
ciety^ the age of hunters (i), property 

would 

<i) The Ftnni were in this age of mantrers : ** Feonis • 
pira fcritas, fceda pavpertas, not^aroia, non ptfa, noo 

penates; 



^ 
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would be moft confined in its extent 
and privileges* The fkins with which 
the fitvage <:overed his body, the club 
which he ufed for defence, and the 
animal (2) he had caught by his fwift- 
nefs, or his art, would almofl include 
the whole of what may be fiippofed to 
hzve belonged to him. And having 
t^nce loft poffeffion of thefe, though 
contrary to his inclination, it does not 
appear, that he would retain any right 
to them. For property, having its foun* 
dation in the ufe or pleafnre accruing 
frcHn fubje5:« to their poffeflbr s, ihtfe 

l^naKs: vi5lui feerbs^ Tcllitni pelk^ coUIe bmnun 
Sola 111 fagittis fpes, qoas jnopi^ ferri offibus afperant, 
IdelB^ae venociia rkos paritet ac fexnhias afit« ' Paffim 

4( M, p. c. 46, . . 

(2) MeneuSf If B. II. p^jii^. HtfUaniciim,. libnxdc 
gei)timn i^omenclgtifiis, fcdnfiife Qavu J/yhicoi;utu.No* 
madum quiba{c!am» i^init aliud in bonis effe, ^uam po- 
ItMlaoi^ gladiuBi, ^qoaAe : Mapalk vch> ex aijp^odala hV 
fpnftjrai^ angufta umbrae tantum captapdae gratia, qaao^ 
quocunque lerint, circumferant Tecum. Dama/cen. df 
N, Gs Sardolibyea n«Ua» fiiptlk6yk« ij^.px^ttn^ f^" 

fubje^ai 
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t^era^i; tq fiich purppfe«, woyld, in 
this period, be cpn(idered as entirely 
^efelincjv|i%c|| ?hd bfcqjjie ^(j prjzc» 
of^ the firft occupanl. In the age, how- 
ever, of ih?ph$rd§, yrh^n gipiwals we 
tsimed., and receive., th« ^^ejcot jaarlto 

(a) of ^feeir proprietors, a property 

is concewed diftina from poffeffion. 
IIen<?e, among the Scyilii^s aad Tar^ 
tars {4), no crime was punifhed more 
fevercly than theft. In relatioa to land> 
la thU period, tiie membare of a tiib^ 

vante, herit fe)ve m^tent. ' 

(4> *^ Nrflw» fed«» >2r|fcr 3h^i>, ^'iu a. <w «« tf thi 
9^t^Hmh %p«A e«i f«no gtaviDs I qoippe fiat ii6l» na^ 
i|if]9$AtQ|te pf;epr4 £t araMnflar inter fyhaa habendb^s 
f )iid £ilv|]iA cilrt» Qfimiilkcret^** It was oaa of t^ 
^s of GffiiglmcaBi^ That* ha wlio Aoteaa oir» or any 
tW9|^0frtka|vf{«t, fhoaldhe^tmifliedwicKdeaifli) aaj 
90lavilWi9inH»6ibi£Uycxacated» Petis4tlaCr0^9c,f.%^^ 
"Wkaa Aa Gernian^ and ^tW birbanan^y bad made 
CQi»%iiefis» die recdven of frayed oatije were confidered' 
4|^ gfiitiy of tbalc, and paaUhad Tdveraljs if tbey failed to 
If AOie tloeaa within a certain time. fdi3, Tbeodi Rig* 

feed 
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feed (5) refpcaivcly their cattk on the 
fields they find unoccupied; and, af- 
ter enjoying a temporary property, 
leave them to be pofiefled again by 
others. 

In the age of agriculture, at which 
flie Germans had arrived, property af- 
fumes other and more enlarged appear^ 
ances. But in this ftate, authors, not 
attending to the hiftory of mankind, 

have . 

. [j^Miloylih. z.e.\. ^ Vagi Nomadcs pcoorampubuk. 
fequuntur^ atque ot ilia durant, ita dia ftataxn (edein 
agant.** Jufti9t /''^* ^- ^« 2. " Scythis inter ieiiulH fides, 
neqae enim agrum cxerceat ; nee doiniu 31is uUa, aot 
tedtum, aut fedes eft, annenta et pecofi femper p^ft^n- 
tibus, et per incoltas folitadines errare folitis. Uxores 
liberoTqne fecum' in i^aaftris vchant, qnibus, coriis im« 
briam hiemi^ue caoia tedit, pio domibas otnntur.*^ 
The reader may alfo ccmfuh the delcription of the Hunni 
and Mam in Ammamu MarctUimu^ Uh-. 31. r^. 3. It 
was in thit manner Ukewife that the patriarchs lived. See 
Qenef^ (h. Xyfrmn <v. 5. #9^. I2. It maybe fitrtho'ob- 
fenred in this place* that in the earlier times among tho 
Romans, the grounds and paftures, which were coiifi- 
dered as belonging to the public, were poflei2ed indi^ 
(erently by the flocks and herds of the vulgar, as thei# 
conrenif np^ or riipacity iQdoced them. But the wants 
and wars of that people fbon mfikiag {hemcarefn) of |h# 
|)ttblic revenue, laws were enaded> which iropofed a 

rent 
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have perhaps failed to. defcribe it with 
preciiion. It is certainy that land is firft 
conneded with nations ; and that ibme 
ages (6) neceflarily roll away before it 
can be united, or transferred, to indivi- 
duals. The hiftory of the Germans 
will exemplify its connection in the one 
cafe, and may lead us to conjecture by 
what means it arrives at the latter ; and 
how, of confequence, the more refined 
and extended notions concerning pro- 
perty have birth iii fociety, 

(Ctit er ^!0€ on die perfons who ufed thefe advantaget, 
Tbi$ matter ia elegantly defcribed by Ovid : 



\ J 



^^ ** Vener^ in morem populi depafcere faltus i 

■ Idque ditt licuit, pcenaqoe nulla fuit. 
• Vindice fervabant nullo foa publica Yttlgai, 
Jamqae in private paicere inertis erat, 
Plebis ad ^diles perdu^a licentia talis 
Pttblicios : animos dcfuic ante viris. 
Kern populut rectpit : muldam fnbiere nocentes : 
VindicibiM laudi pvblica ctira fuit/* 

Faft. lib. ^. I, 2^. 

(6) The refpeflable author of the Hii^orical Law->tra^$ 
does notieem to have attended to thefe fafts i (lee his Hii(. 
of Property;) nor are they taken notice of in the E&y on 
Feudal property«r . 

ACer- 
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A German tribe liavihg ^xed on i 
tra£l of country where to Settle, coriii-* 
dered the whole as beton^ng tout ; and 
individuals thought not of ap|)rt)priat- 
ting particukr j)oflefliGttS# TLe care o^ 
its maintenance iflgrolfiiig the firft at-? 
tention of the comtouuity^ a certain 
fiortion of territory was m^ked out for 
that end, and given to the one half of 
the people to be cultivated. The other 
half fpread the glory of the Mation* 
enlarged its dominion, or repelled thd 
attacks of an enertty; And- ftd «l«ey *t* 
ternately relieved each other (yj, tfed 

tribe 

na et bellicofifflma deffniatro^atn dtAtfmtii. IK centum 
pagoi habere ditumdir: e)r <{tiiba^ quot«m& tfiigAta^ iftil- 
lia armatoruin, hiWivtix daula, e^ f}titBus*6hiCdttt. Re- 
liquij qxif dmni manfeffttty ife ^(fu^ ^6i afottt ffi'i^^ 
fos in vicem anno pdtf itf arihts Aittit : Hlf (Tbunr itffUtinent. 
Sit ntquragHcbhii^y nee ratio» atque ufas belli inter- 
nktitar."— By the way. the nation of the Suevn aUoiv- 
ing aooo to every pagus, maft have coaiifted of 200,00a 
peopb. According to this rule, one might conjednre the 
populoalhefs of ancient Gaul and Germany- Thus the 
Semmni$y who alio inhabited an hundred pagu were oif 
^nar foitc with the Sue<vi : ** Semnones centam pagii 

babitamur;'* 
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tribe beoime escperi both in v^t «mI 
agricutfure. 

But however natural it may feem, tbc^ 
attachment of nations: to a particular rc- 
fiiience, follows not knmediateiy rherr 
acquaintance with agricidtiare.x For a 
Oemran natiooy though dmvmg- ks fulH 
fifltencc from the products of the earfhi 
yet renQuxiced not eatirely ixa wander^ 
ing wa^r of IH^. It ansu^Hy rea^ve^ 
to a new fituation, always allofing a 
new territocy to- be cultivated fbi it» ii£s« 
Shaft we account fof this' pra)£Hce if 01ft 
the influence ' of former habitude ? or 
raJtheiT) feeldB^ it» foustdatioa iiat politic 
od^ reafenss aferibe k to the fear, kftr 
fixing to a certain feat,, the nation fhotillf 
be feduced to. prefet tillage to asrma ; left, 
houfes, reared with too anxious » tzv^^ 
fhould mkufter ta luxury;, leftdsftinc- 
tiofiB of rankv inbroctoced by rjcfaesi 

InMtantnr;*' Vkcif^ dk' M. G. t. 59. iTw Hiboitif^ 
wholb natknr extended' to- fbor/it^f, ccmfftted of %<3oo : 
•*Oimri» civita^ Hdrttia inquarroor i^agor dlvif^ eft;** 
Cti^ari tie. r. c. i^. An* fo^f tile reft*. 

£^ould 

t 
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ihould furnifli (8) matter of divlfion, ai>d 
the fpirit of commerce fucceed to that 
of war? 

When the fruits of their fields had 
come to maturity, the magiftrate (9) 

(8) Ca/ar^ lih. 6. r. 22**-«-Neqae quirqaam agri mo- 
dam certum» aut £nes habet propiios ; fed.magiftratiU» 
ac princip^s io annos fingulos gentibus, cognacioaibaf<|aa 
hominumy qui una coierint, quantumy etqao loco vifam 
€fty agri adtribount, atqae anno poft alio tranfii^ co^ 
gunt. Ejus rei moltas adfermit canias, ne adfidua con« 
fuetodine capti ftudium belli gerundi a^coUma com- 
matent ; ne latos fines parare ftudeant* potentioreTqoe 
luimiliores pofTeffionibos expellant ; ne adcuratios ad frt- 
gora atqae sftus vttandos, sdificent ; ne qua oriatur pe«* 
cimiae cuptdltas, qaa ex re faAiones, diflenfionefqiie na(^ 
cuntw : oc animi, acqoitate plebem contineant, quum 
ibas qaiique opes cum potentiflimis aeqaari videat. //• • 
bh. 4. c. f .*-Neque longius anno remanere uno in lo^ 
cOf incolendi caufa, licet,— TWi/. ^ M^ G. c. 26. Ar- 
va per aonos mnunt, et fapereft ager. ^nd Horace fuf^ « 
0f the Getety hb. 3. 0^ 24,-«— >Ncc cultura placet ton* 
gior annua. 

(9) Diodorus Sicmlus, lib, 5. r. 34* remarks of a natioil 
kii Spain« *^ Agros ikigulis annis diviibs cotuot ; et com- 
municatts inter k frugibus fuam cuique partem attri. 
buunt«** And Strabo remarks of the Indians, lib. .1 9. 
Per cognationes et communiter agros colunt; et cum 
fra^lns colUguni, quifque onus fuum tollat in anni all- 
menta : reliquum vero crement» ne otiofi iinr, fed ha*- 
beant laborandi caufam/' 

aad 
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ftfid leadibg meii of the ilate divided 
them among the members of the tribe. 
But it muft not be fuppofed, that in 
thefe, divifions every individual was e- 
qually confldered. Warriors, fierce and 
independent, and apt to value highly 
their merits, were not to be latisfied with 
the fame allotments given to the multi^ 
tude. Hence (lo) ^very ftiare was pro-* 
portiom^d to the dignity and virtues of 
the r^ceiven 

V 

So far ancient authors have inftruQ:- 
ed us cbttcerning the ftate of land in 
Germany. Let us now attend more 
kndnutely to the ad of dividing it among 
the individuals of a tribe. To a rude 
people, uninftruiiled in arts, and not 
ufed to abftraftion, this aft woifld of it- 
fclf to be difficult and embarraffing. The 
adjufting of the charader of every in- 
dividual, in order to determine the fhare 

(id) Tacit, de M. G. c. 26. Agri pro numero cuho- 
rom ab tiniverfis per vices occupantur, quos uiox inter fe 
iecundum dignationem partiancur. facilitate m partiendi, 
campprum fpatia prxHanc. 

« 

D to 
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to which he was mtitled, and th6 dif^ 
putes arifing from the vanity, ambition, 
and other paffions of each, would ren* 
der it flill more intricate; and as an 
increafe df multitude is xmavoidable to 
a rifing people, who find advantage 
from the number of their children, it 
would come in time to be altogether im* 
praSicable. Hence (i i) it would be ne- 
ceflTary for a tribe to reduce itfelf, or to 
devife fome other method by which to 
obviate this difficulty. 

(ii) The diiHculty of dividing their lands is perhaps 
the principal reafbn of the numerous colorties lent 'out 
by ancient nations. Other caufes of migration would a- 
pfe from the fpirit of war. The avoiding of an enemf 
whom they could not reftd, the preffing of one tribe upon 
another, the ardour of viflory, the love of plunder, and 
the ^opes, we may acM, of fettling in a richer ibi], would 
often make them (hift their territories. The point of ho^ 
,nour, too, being extremely delicate, difputes among chiefs 
would be frequent, and ever carried to extremities. The 
retainers of each taking part in the qoarrel, whole na* 
tions would be agitated with their pailions, and the ut- 
nioft diforder and alarm be occalioned. To leave his 
tribe from choice, or to be obliged to that ftep, woald 
therefore infallibly happen to the weaker party. In ei- 
ther cafe, collefting his retainers, and their families, he 
would go in fcarch of new adventures, and a new fettle* 
ment^ 

But 
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" But to diminifh its numbers, by lend- 
ing but a colony, is not at all times pro- 
pet', arid ihight be often dangerous to a 
nation; Surrounded, I (hall fuppofe, 
with many warlike and ambitious neigh- 
bours, its total deftriidlioh would be the 
confequence of fb iiiiprudent a meafure. 
No longer, therefore, iii a capacity to 
make the ufual divifions, and reftraia- 
cd by the fears of an enemy frdm leflen- 
iiig its forces, to what refource would 
it dire<9: itfelf ? Settling in a certain ter- 
ritory, it would affign particular fpots 
to particular families ; and from this 
drcumflance the unipa of land with in^ 
dividuals would refult. For the de- 
fcendants of fuch families, forming an 
attachment to the pofleflions of their 
ariceftots, would continue to enjoy 
tkem ; and land, lofmg its connedioa. 
with the community (12), would return 
iao longer to the tribe. New lubdivi- 
. fions of it would be every day made ; 

and 

(12) I forget my authorities; but I have read fome- 
where, that in Greece, during the earlier ages^ if a poC- 
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and proprietors, in the progrefs of com* 
merce, acquiring the 'greateft power o- 
yer fubjefts, would not only difpofe of 
them ai^ they pleafed when alive, but 
make fettlements to take cS&St after 
death* Luxury and the arts would 
fpread themfelves ; cities be built ; dif- 
ferent interefts be acknowledged ; invi* 
dious diftindions take place ; notions of 
nobility be conceived ; riches become 
the general purfuit; and (13) the civil 
code grow with the vices, venality, and 
corruptions of mankind. 

feflbr of land died without ifTue, lis pofleffion r^tcHlied "^ 
to the tribe. The more diHaot relations of tke dfioeafed 
were not fappofed to have formed any connedton with 
his land ; nor was the notion of property fo far evolved^ 

as that proprietors might name their fitCGeflbrs. 

(13) I fpeak here In general, and not of the manner 
in which individuals acquired a property in- land among 
the German and Gothic tcibesr 



SECT. 



V 



HiiiiL 4. pf Germany and Uritain. 37 



I / t 



SECT. IV. 



Of the foHtical inftitutions of the Germans. 



I Now proc^d to give a general idea 
of the political arrairgements of this 
peopk. It were to little purpofe, after 
fo many learned men Have written con- 
cerning the origin of civil government, 
to introduce what I would obferve of 
the German polity, with a difquifition 
on that fubjed. It may be fufficrent to 
remark, that, if the Mofaic hiftory be 
juft, it muft have followed, that on the 
increafe of mankind, when the tie of 
relation was no longer felt or obferved, 
the patriarchal authority being entirely 
difregarded, the more powerful would 
incroach upon the weaker, and the. ut- 
moft confufion prevail in fociety. The 
idea of a public intereft thence fuggeft'* 
iij^ itfelf, more extended connedion^ 

D 3 would 
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would be thought of. A few leading 
men, beft qualified for the tafk, would 
be fet over particular territories, to go- 
vern them, with a power fubordinate to 
the people. It was thus in Germany. 

The more illuftrious citizens (i), or 
the princesy as the Roman hiftbrian 
affeds to call them, were intruded by 
the people with the management of 
hundreds and counties. And the office 
and jurifdidioB of thefe magijdrates ex- 
pired, at firft, with the year ; as, accor- 
ding to the method juft now mentioned, 
by which a German tribe was regula- 
ted, the ftay of its members in their 
own country was but ^nnual ; and wheii 
fhey went to war (2), all authority was 
lodged with the general. This circum- 

(i) Cat/ar^ lib, 6. r. 23. — Principes regionum atque 
pa^orum irilcr fuos jus dicunt, controverfiafque minuunt. 
Tacit, de Mm G. c. i iz.— PrinQipcs jura per pagos vicbf* 
quc redd ant. * - ' . ,, ? . , 

(2) Cafar^ lib. 6. c. 23. Quum bellum civitas aut inlatum 
defendit, aut infcrt, magiftratus, qui ei beTlo praefint, ut 
vitae necifquc habeant poieilatem, deliguntur. 

Aance 
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Aaqpe wits favourable to the people; 
and the allotments la princes in the.ai^T 
nual divifion of the land being unequal 
to the expence of maintaining their dig* 
;nity, and the Ihares they received in the 
diflributions of booty furnifhing to this 
end a precarious relief, it was the con^ 
tributioHS {3) of the populacet which 
were voluntaryt and not fubjeQ: to ex- 
adHoUj that fupported the rude fplen- 
dour and magnificence in which they 
wer^ fopd to vie with each other. Hence 
the princes found themfelves in a ftate 
of fubjedtion and dependence. 

In the community the fupreme power 
was veiled. The council of the nation, 
confiffing of thofe who had been pre- 
fented with a framea^ for all fuch ha^ a 
title to be prefcnt, aflembled (4) ait fta- 

■ 

{3) Tacit, de M. G. c. 15* 

(4) Tacit, de M, G, f . 1 1 . Coeunt, nifi quid fortui- 
tam ec fubitum incident, certis diebas^ cum aut inchoa* 
' tur luna, aut impletur. nam agendis rebus hoc aufpica- 
iiffirottm initium c^edun^ 

1 

D 4 te(i 
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ted times : and (5) every man cam^ ixi 
it in arms ; a fenfxble mark of iiit w;^ 
dependence. But as the extreme lib^ty 
of the peopje made them flow to bbfi^ 
vehe on V more ordinary occafioas (6^ 
it was a law, that the peribigi Who Csaht 
iaft, when matters of importance ytf^it 
iinder deliberation, fhould be put to 
death, with the mod: ignominiobs %fid 
iBxctuciatitig (7) torture, afe utterly r%ard- 
lefs of the honour and intereft of hi^ 
tribe. To none but in this aj 




(5) LMus, Uh, 2J. f, 20. — *-Arniati (ita mos gentis 
erat) in concilium venerunt. Tacit, de M, G. c, ii. Ut 
tarbae placoit cohiidunt armati. Damafeen. de M. €r. 
Celtas gladiis cihdi reipub. negotia trafbnt. 

(6) Taciu ik M. G.*c. 1 1. 1 Hud ex libertatc vitfum, 
^uod jion fiipul, n«c juEi, conveniufit, fsd et klter> tt ter- 

tius dies, cun£latione coeuntium abfumitur, 

(7) Ca/ar, Hi. 5. c. 56. — Airmatum condliom iiidi- 
cit. (hoc more Gallorum eft' initiuna belli) ; -^uo, Jege 
communi, omnes pubcres armati con venire confuerunt : 
qui ex lis noviffimos venit, in confpe^a xnuhitodinis 
omnibus cruciatibus adfeflus necatur. 

S was 
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trw it k^ul (8) to fpeak df public af- 

flub:6 } and to ^dt yohe whom age ha4 

ttoAixiA vnk and ireneratiie) and to 

whoin valour, eloquence, or other me- 

Tits, fead given reputation, was paid a 

pjrtferSfblc attention. In other rifpeds 

there fobfi^fted the moft entire equality } 

fbr no »tificial differences of place, or 

i^ rfttik, heing known, the only diftinc- 

lions among mtn were theilr perlbnal 

i^tialifie^. In this national afFembly 

they deKbeirated about peace and war, 

and concerted the' plan of operation3 

for the year. Here the general and 

princes were elefted : here they deter- 

inined againft what nation they fhould 

{%) Qajjofi lih, 6..C. 20. Qoae Civjtfttes commodius fuam 
rem publicam adminiftrare exiilimantur, habent legibus 
faD^lum, fi ^uis quid de republics a finitimis rumorc ac 
jfama acceperity ati ad magiflratum deferat, neve cum 
quo alio commuojcet : quod fxpe homines temerarios aN 
que imperitos falfis rumoribus terreri, et ad facinus in- 
pellu et de fummis rebus, confilium capere, cognitum el(. 
Magidracusy qu® vifa funt« occultant ; qusqae eile ex afu 
jadicaverint, multitudini produtit. de repablica, niil pei^ 

cbncilium, loqui non conceditur. 

* ■« ■ 

turn 
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turn their arms, and what nutter (9) 
of auxiliary troops they fhould hire out 
to the neighbouring tribes that might 
afk their aid. Here new cuftoms got 
their fanftion, old ones were aboliih- 
ed, embaflies to foreign powers were 
ordered, the divifion of the land di- 
rented, and . all concerns whatever of 
ftatc or moment tjranfaded. The majo- 
rity of voices decided all controverfies ; 
and the meafures they found moft ex- 
Jjedient and agreeable were enxbraced, 
and profecuted wi4:h a fpirit and refolu- 
jjon, which could not fail to be rinfpi- 

(9} Arioviftus roadc tbc following oiFer to Caefcr, which 
Shows, that the Celtic nations were in the pra^ice of 
hiring themfelves oat to battle: Car/ary lib, k r. 44* 

' ** Quod ft decefTifTet, et 'liberam pofTefTionem GalJise fibi 
tradidiiTety magno fe illom prxmio remnneraturHBi, et 
qusecunque bclla geri vellet. fine ullo ejus tabore et 
periculo confcfturum.'* And it is ob(ervab]e from the 
fprech of Ambiorix to the Roman deputies, that the 
Germans hired themfelves out to the Gauh : *' Magnam 
manum/' fays that chieftain, *^ Germanorum cott- 
duSiam Rhenum tranfilTe,** Ca^far, lib, 5. t, 27. See 

. aifo this author, hb^ 6« r. 2. ; and Plutarch in vii. 
Mavceh 

r t 

t • » • 

red 
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ltd when every man was equally inter- 
efted in them. 

This mode of government, fo fre6 
jind limited, natuii^lly arofe fron^ jhe 
Hate of fociety of the Germans; and 
it is furprizing how their prejudices 
could fo far impofe on writers, as to 
jii.ake them fancy, that this people fub- 
mitted (10) to the will of kings. When 
individuals have become acquainted 
with riches, aud the ftate of equality 4s 
no longer preferved ; when to afpire to 
fuperiority is the general ambition, and 
men ftruggle to emerge from obfcurity, 
for the pleafure of lording it over 
others ; it is then that we are to look for 
the kingly authority. So Tacitus would 
inform us, when talking. of a certain 
people of Germany : EJi apud illos et 
bpihus honos. eoquc unus imperitat^ nullis 
jam exceptionibus^ nonprecariojureparendi. 
But the Germans, equally ignorant of 

V 

(10) Filrper's Patriarcha. Matharcl. reff. ad Hottom. 
Franco- Galliam. * 

the 
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the tncans and enjoyrtients of luxury, 
4iAlained all fubjedion to an affbltrarjr 
iiile. And th^tr princes or great men, 
kavitig no way by which to corrupt 
lhcm> or introduce venality, and there- 
by foment divifiOftS, and raife them- 
felves to power, ftudied t6 become il- 
luftriotis • by martial atchievemeht, and 
by being el&<9:ed to the command in ex- 
peditions. Accordingly, in the hiftory 
of thofe nations, we find few attempts 
to overturn liberty; and thefe, always 
unfuccefsful, were infpired from an ac- 
*qxiaintance with the l^oman manners. 

Arminius ( 1 1 ), for example, concei- 
ved the ambitious projeft of advancing 
himfelf to a fupreme fway over his na- 
tion ; and he poffefled every advantage 
which could promife him fuccefs in fo 
bold an undertaking. Superior vigour 
of mind, and a genius turned to em- 
ployrnent, quick and penetrating, were 
joined, in this man, with great ftrength 

(ii) This coiTimander had fervcd in the Roman ar- 
laies* Tacit, ar*.. 2. r. 10. j Sind Bafermltts, hi, 2. 

of 
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of body, majefiy of afpeA, and illu« 
ilrious defcent ; quajitie? chiefly regard- 
ed by barbarians. He had alio endear^ 
ed himfelf to his country, by the mod 
memorable fervices, He had conquered 
Vs^'ue, and infulted over the Roman cn- 
f^g^ and eagles : he had oppofed and 
£rDftra{ed the defigns o£ his father-in- 
law Seg^ftes, who had leagued with the 
Bojoatis ii he had ftoppol the vi^rious 
i^f3^s of Germanicus ; and, fecuring the 
rights and liberties of his country, was 
inititkd tp the glorious appellation of 
' Deliverer of Germany. Yet his nation, 
too much in love with freedom, to be 
dazzled by his virtues, or his fervices, 
declared him an enemy, and a traitor. 
In vain all the obligations it owed to 
him were numbered, and his merits 
and ads fo well calculated to gain fa* 
vour with the people. In vain was his 
charadler glorious from recent vidtory ; 
or did his early youth offer itfelf to ex- 
cufe his ambition. Nothing had in- 
fluence to mitigate his crime ; and his 

own 



i * ^ ^ "> 
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own relations expiated, by his deatK 
{12), the atrocious infult on His coun- 
try and family. So ftrong an averfiorf 
did the Germans entertain to tyran-^ 
ny ! 

But war being the conftant bufinefs 
of this people, numbers were every day 
made known by their valour ; and 
when fuflSciently prafkifed in art and 
ftratagem, by the inroads and incur- 
fions they exercifed on their neighbour 
nations (13), they became candidates to 

command 

A 

(12) Ceteroxn Anni|yra9» abfcedentibns Ronoanis, ct 
pulfo Maroboduo, regnum adfedlans* libertatexn popula- 
Hum adverfam haboit : petitufqae armis, cum varia ibr« 
tuna certarety do^o propioqaoram ceciditf liberator haudt 
dubie Germam's, et qui non primordia populi Romani, 
iicut alii reges ducefque, fed HorentKEmom imperiuro la- 
ceflieric : prceliis ambiguns, bcllo non vidus. Tacitt 
an, 2. r« 88* 

(13) Cze/hrylik 4, c, 3. Publice maximam putantcflfe 
laudem, quam laciflime a fais finibus vacare agros : haa 
re (}gi)ificari« magnum numerum civitatum fuam vim 
fuftinere non poffe. Id, lib, 6. c, 23, — tJbi quis ex 
principibus in concilio dixit Tc duccm fore, qUi fequi ve-^^ 
lint, profiteantur; confurgunt ii, qui et caulam^ et ho- 
Qiinem probant, fuumque auj^ilium pollicentur ; atque ab 

multitttdine 
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command the tribe. And t^is honour 
giving fcope to the contention and ri- 
valfhip of the great, as the hero, who 
in the council of fhd f^ate fuggefted the 
meafure the moft acceptable, was chofen 
to copduft it, they were led to flatter 
Uie people, from whom alone they 
could expert preferment, and to Be 
attentive to the defigns and behaviour 
of each other. Hence were thofe, by. 
the greateft happinefs of circumftance, 
from whom liberty had any thing to 
dread, made her guardians and protect 
tors. It is true, it fometimes happened, 
that the dangers and grievances of a te- 
dious war rendered it requifite, that a 
general fliould be named for life ; yet 
was this general, or king, as he is often-* 
er called by the Roman hiftorian, iij 
pofleilion of very limited powers (14), 

and 

maltitudine conlaudantur : qui ex lis fecuti non Aint, in 
defertorum ac proditorutn numero ducuntor ; onmiuRi^ 
que lis j-^rum poHea fides dero^atur. 

(14) Tacit, de M. G. c. 7. Nee regibus infinira aat li- 
hera potcftas."— •— Ambiorix, one of the kings of the 
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aiul the leaft fufpicion was fatal to him* 
We may therefote conclude^ that liber* 
tj was the bafis of the German coofti-* 
tution. 

Eburonefy apologizes thas for his condaQ to Caefar z-^ 
** Seiby pro Cxfaris in fe beneficiis, plarimum et oonfi* 
teri debere, — oeque id, quod fecent de ol^pogaatioiie 
aiftrorun» aat jadicio, aot voluntaie fcra fecifl^ Ipd €0- 
a<(la civitatis : foaque efle ejufmodi ixnperia, ut non mi- 
nus haberet jaris in (e multitodo, qaam ipie in mtildta* 
dioem.*' C^ar^ ItB. 5. r. 27, Lircas alio, ^e chief 
magiftrate of the ^duj, told Caerar, — *' Eflc ooiiDiiUoSv 
quorum aufloritas apod pkbem pLurimum valeat, qui 
privati plus poiUnc, quam ipii magiHratus,'* Ca/ar^ lib, !• 
c, 17. The Gothonesy the moA flavi(h people inGerma* 
ny, had yet a ienfe of liberty t *' Trans L)^|os Got]\9i|cs ' 
^egnantur, paulo jam. addudius quam ceterie Gorm^no- 
lom gentes. nondum tamen fupra libertatem»** Tacit, de 
Jf. G. r. 43. What Nabis, a king of Lacedasmon, 
iaid to FIaminias» the Roman geoeraI» of the govern- 
ment of his country, may apply to that of G^nnanj: 
*' Noller legumUtor non in paucorum mano rep[ipubli- 
cam efie voluit, quem vos fenatum appellatis ; nee ex* 
cellere unum aut atterum ordinem in civit^te ; fed p^ 
aequationem fortune ac dignitatis fore credidit, ut malti. 
efleat, qui arma pro patria fcrrent.*' Li*v. lib*, 34- r* 31* 
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S E C T. V. 

O/i the inhabitants of Britain^ and the 
. . Saxon conquefi. 



TH E ancient inhabitants of Bri- 
tain were undoubtedly of the fame 
race of itien with the Gauls and Ger- 
mails • They fpoke the fame language, 
fubmitted to the fame form of govern- 
menJt, were guided by the fame fyftem 
of manners, and pradlifed the fame fu- 
perftition (i) with thefe nations. It is 

(i) PeUoutier^ hift, dtt Ctltesy torn. i. Clwotr^ antiq. 
Germ, Bullet^ Memoins fur la langui Ceitique, It is 
the opinion of Tacitus, thdt they were defcended of the 
Gauls: '' Proximi Gallis,^et fimiles funt : (eu durante 
originis vi ; feu procorrentibas in diverfa terrify poiicio 
coeli corporibus habitum dedit. in univerfum tamen xili* 
manti, Gallos vicinatn folum occupafle, credibile e(l% 
Eoruni'iacradeprehendaSffuperllitionum perfuafion^. Ser- 
fflo haud mulmto diverfus.'* Jgr. c. 1 1. 

£ even 
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even probable (2), that they carried 
their ferocity to greater heights. For 
the colony of Phocians, which fettled 
at Marfeilles fo early as the age of Tar- 
quin, had introduced a polifh and foft- 
nefs into Gaul (3) ; whence they fpread 
into Germany; and thcfe. coundries* 
fooner invaded by the Romans, were 
alfo improved during their ftruggles 
with that intelligent people. But the 
Britains, confined to an ifland,- and al- 

I 

(2) This aa^hor ad4» in Af fm^ plaoo, '< Phis tamen 
ferociae Britanni prsfsrunt^ at qu.Q3 nondom longa pax e**] 
moUierit.** 

, (3) 7^'*«3i ^**- 43- ^* 3» ^ 4. Tcmporibus Tarquinii 
regis ex Afia Phocasenfiuai juventus» oflio Tiberis inve£Ui» 
amiciciam cum Romanis junxic : inde in nltimos Gallm 
iiaas navibaa profe^a, .Maffiliam inter Ligures et fcxm 
gentes Galloruro condidic ; magna(que res, five dam ar- 
misieadverfusGaHicam ferhatem tuentur, ilvedvniQ]* 
tfo lacefTunt, a quibus fueraQt ante laceffiti, geilerpnt, 
— *Ab his Galli, et qfam vitie eultioriSf depofita et man* 
(ath&M barbaria» et agrorum caltus* et urbes moenibus 
cingere didtcerunt. Tunc et legibus, non armis vivere» 
tunc et vitem putare, tune olivain ferere confueverant | 
adeoque magnus et hominibus et rebus impoiicas eH nitors 
ut non Graecia in Galliam exnigraflet fed Gallia sill 6ra»* 
ciam tranflata vlderetur. 

moA 
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moft unknown to ftr^ngers (4), remain- 
ed long in a ftate of barbarity^ the moft 
fierce and uncomplyii;ig. Making nq 
account of agriculture, ot the arts of 
peace, and even ignorant of the convex 
niences of life (5), they were folely em* 
ployed in wars, whiph their ftates win- 
ged againil each other, or, dividing into 
fa^o^s (6), carried on within them- 
felves. It ia likewife a certain mark of 

(4) C^0' (peaks of Britain as entirely anknown before 
kis time ; and Virgil (M^ in the age of Aagaftos* *^ Et 
penitns toto dieifos orbe Britannos." £^. i. 

(5) Straboy Hi. 4. Ingento Gallorutn partim fimilet 
fiint, partim fimpliciore;, et magis barbari, adeo ut qui- 
dam eorum ob imperitiam cafeos nallos confidant, cum 
Camen la£le abandent: alii hortos colendi, et aliarqin 
parcium ^ricdturse ignari font,— Vrbium loco ipfis funt 
nemora. Arborlbvs enim dejedis ubi amplum circnlum 
fepierunty ipii caias ibidmn fibi ponont, e( pecori ^buU 
condunCy ad ufaxn qQidem non lon^i tpmporis. 

(6) What Ca/ar relates of Gaul will apply to Britain : 
*^ —Quod in Gallia, a potentioribus, atque his, qui ad 
conducendos homines facilitates habebant, vulgo regna 
occupabantur/*— 1^ J?. 0. Uh, 2. <-. i, Aod Tacitus fays 
ex{)rcfsly of the Britains, — " Per prindpes fa^ionibus et 
ilu4iis trahuntur/' 4gr^ <, 1 2« 

E 3 tl^cif 
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their nide manners (7)^ that the Gauls 
'were in ufe td refort to this ifland, in 
order to acquire a purer and more inti- 
mate knowledge of the difcipline of the 
Druids, into which the refining fpirit 
df that people had introduced innova- 
tiohs. Nothing is then worfe founded 
than an opinion induftrioufly propaga- 
ted by many writers, who, neglefting 
xeafon and hiftory, and guided only by 
prejudice, have aflerted (8), that the 

firft 

^ (7) CafaVy lib. 6. r. 13. Difciplina (Druidum]in Bri- 
tannia reperta, atque inde ia Galliam tranfiata efle, ex* 
iHimatur : et nunc, qui diligentias earn rem cognofcere 
volunt^ pleramque illo, difcendi caufa, proficifcuntur. 

(8) See Brady's aofwer to Petyt« Filmer's Pacriarcha, 
and other writings for prerogative. The writers on this 
fdbje6l feem to confound the firft date of the Britains with 
that in which tbey afterwards appeared, when conquered 
by the Romans. Tacitus fays exprefsly, ** Ipfi Britan- 
ni delecluiDy ac tributa, et injundla imperii munera' im; 
pig re obeunty (i injuria abiint : has sgre tolerant, jam do- 
roiti ut pareanty nondum ut (erviant/' ^r. r, 13. And 
Dion, or Xiphilin, in the life of Sevcrus, obferves to the 
fame purpofe : *' Apud Britannos populus magna ex 
pane principatum tenet.'* The writers juft now refer- 
red tO| by endeavouring to found the royal prerogative 
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firft govemfflent of the Britains was 
regal and defpotic : an opinion from 
which they infer the abfurdeft qonfe-? 
quences. 

When the ambition, however, or 
avarice of Caefar {9), had brought him 
to our ifland, and fucceediiig Emperors 
were fired with the glory of ^ fubje(fiing 
it to their arms (10), the inhabitants 

loft 

(o bigh» think to prove, that the liberty we enjoy was 
derived from the conceifions of our monarchs. But al- 
lowing that the ancient Britains were fubjedt to the arbi- 
trary will of kings ; that this was alfo the cafe with the 
Anglo-Sdxons ; that William L was a conqueror ; and 
that the power of the people lefTened the defpotifm, and 
detracted from the dignity of our kings ; can it yet be 
fpppofed, that their conceilions would form a conilitution 
fo wife and conMent in all its parts, as that of Eng- 
land ? 

(9) Suetonius fays of Casfar, ** Britanniam petii/Te fpe 
niargaritarum» quarum amplicudinem conferentem inter- 
dum fna mapu exegifle pond us." Ht. Caf, r. 47. And 
Tacitus gives fome colour and flrengtl^ to this opinion, 
when' he obferves, " Pert Britannia aurum et argentum, 
et alia mf talla, pretium vifloris. gi^nit et Oceanus mar* 
garita,r"-r"" ^gr. c, 12, 

(10) The Britains were not eafily fubdued. Caeftr, 
though remarkable for the modeily with which he feldom 

£ } faiU 
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loft their liberty and independence^ 
They were diftraded in their coun- 
cils (ii), and inattentive to the policy 
6f confederating their communities, and 
became an eafy prey to a watchful 
and warlike invader. When preffed 
hard by the Roman governors, they dif- 
covered their inferior force : and, flat? 

fkxh to mention hitnfeir^ mud no^. be altogether truRed 
with regard to his fuccefs agafnil this people. Strata, 
fi^» 4. obierves of him, V Divus Cse^r bis in earn infu* 
lam. trajecit, .ac piox reverfus e(V, nulla magna re con- 
feda ; licque Ipnge in infulatti progreiTus.''-*— And 
Lacan (»ytf 

** Tcrriia quafitis oftcndit tcrga Britanfti*." lih. 2. 

It is Tacittis who gives the trued account of this mat- 
ter: *• —Primus omnium ^omanorum D. jolius cum 
exercita BritanniaQi ingreifas, quamquam profpera pogna 
terruerit incolas, ac litore pfctitus lit, pptell videri ofteh- 
di/Te poileris, non tradidiiie*"*— ^And he adds afterwards^ 
" Civus Claudia's auftor operis."— .rf^. r* 13. 

(l i) T^dt, Agr, f. I2» Ncc aliud adverfus v^lidiffimas 
gefates pro nobis atilius, qaam quod in commune ndn 
confulunt, Rarus duabus tribufve civitatibus ad propuU 
fandum commune periculum conyentus : 4ta dum finguli 
puj^aanti univerii vincuntttr, 

8 terpd 
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tered ( 1 2) by the mild treatment their 
nations received on fubmitting, they al- 
lowed themfclves to be reconciled to the 
Roman dominion. Agricola, difcoura- 
ging their fcattered and diftant way of 
life, which ferved to keep alive their 
warlike attachments, inibiided them in 
civility and arta^ The Roman language 
came to be known in Britain, and was not 
only fpoken with €^fe, but even ftudied 
for the purpofes of eloquence (13) ; the 
Roman drefs, and the Roman manners, 

were 

(la) Tacit. Jgr. e. |6. " Didiccrc jam barbari quoque 
ignofcere vitiis blandientibos.'* /</. hijl. lib* 4. r. 64. 
** Inftitota cultamque patrium,'* faid the Tendlcri to the 
people of Cologne, *' refumite, abruptis voliiptatibuiy 
quibus Romani plus adverfus fubjedos qaam' armls va« 
lent." 

(13) Id. e, 21. Namqae ut homines diTperfi ac 
rudes, eoque bello faciles, quieti et otio per volu^a* 
tes aflucfcerent : hortari privatim, adjuvarc publice, at 
templa, fora» domus extruerent^ laodando promptos, et' 
caftigando fegnes. ita honoris asmulatic^ pro neceflitate 
erat* Jam vero principum filtos liberalibus artihps eru- 
dire, ct ingenia Britannorum (liidtts Gallorom anteferre« 
Bt qui modo linguam Romanam-abnoebant* eloquefitiand 
concupifcerent. inde etiam habicy noflri honor* et frc* 

£ 4 qut9» 
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were aflFed:ed ; and our deluded proge- 
nitors even proceeded to exert themfdves 
in a vain emulation, to excel their ene- 
mies in the luxury of the table» tile 
fumptuoufnefs of buildings, the elcr 
gancy of baths, and all the practices 
of an effeminate voluptuoufnefs. .Wars 
were no longer the purfuit and amufei 
ment of their youth. : military trophies 
and military honours Ho longer gave 
dignity to the aged. Yielding to the 
Roman manners, rather than conquered . 
by the Roman arms, they forgot the 
value of liberty, and (looped in a tame 
fubjediion to the will of kings (14), 
v^ho, raifed by the power of that people, 
advanced their progrefs, and facilitated 
their government in this ifland. 

quens toga, paulatimque dilcefTum ad delinimenta vitio^ 
rum, porticus, et balnea, et conviviorum elegantiaxn. id- 
que a pud imperitos humanitas vocabatur, cum pars fervi- 
tutis eiTtt, 

(14) Tacit. Agr, c, 14. Qoaedam civitates Cogiduno 
regi donata^. is ad nofiram ufque memonaoi fidiHinius 
manfit, vetere ac jam pridem rccepta pcpuli Romani 
cofii'uecadine, nt haberet indrumenta fervitutis et reges. 

But, 



SeQ;^ 5. of Germany and Britain. 57 

But, in the courfe of time, that illu- 
jftrious nation, which had ftretched its 
empire fp widely, and rifen to fuch a 
height of greatnefs, being itfelf jabout 
to be overthrown by the barbarijuis, 
who affailed it on every fide, the Em- 
perorjs were obliged to recall all the di- 
.fiant legions, who maintained, or were 
extending their conquefts. The Roman 
troops were thus removed from Britain ; 
and the Pidls and Scots broke over, the 
Roman wall, wafted the fields of their 
unwarlike neighbours, and filled every 
place whpre they came with carnage and 
deftrud;ion. The Britains had recourfe 

• ' * / • * ■ 

, ■ ' ,' / , 1"'' 

in this extremity to the Romans ; whq, 

moved with miferies which themfelves 
had occafioned, feveral times aflifted 
them to repel their enemies : but too 
much harafled and employed at home, 
they at length found it neceflary entire- 
ly to abandon them. . Reduced to de- 
fpair, the abje£t Britains looked around 
for a nation to prote(il them ; and, lifl- 
ening to the pufiUanimous advice of 

Yortigerji, 
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Vortigem, they fent to the Saxons^ 
ivhbfe fame was at that time confidcr- 
able, who were mighty at fea, accu- 
jflomed to war, and unemployed. Hen- 
gift and Horfa arrive with troops to 
their afliftStnce : they march againft the 
Pids and Scots ; and, obtaining an cafy 
vidory over them, the Br i tains pleafe 
themfelves in profpeft with the peace 
and fecurity which they are to enjoy, 
ivhile guided by the counfels, and de- 
fended by the arms of that valiant 
people. Thefe commanders, however, 
perceivirig their negligence and degene- 
racy, and allured by the riches of the 
foil, jand the hopes of a bloodlei^ con- 
queft, entertain thoughts of fettling in 
this ifland. Their countrymen, adver- 
tifed of their defign, reinforce them in 
great bodies ; and, joining with the 
Picls and Scots (15), they commence 
hoftilities with the Britains. It is not 
to our purpofe to give a detail of the 
|ierce wars which enfued : it is fufBcient 



(15) Hume's bi^. vol. i« 



to 
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to reftiirk, that they ended in the aU 
moft total extirpation of the Britaina 
(16}, and in the eredion of the Saxon 
heptarchy. 

The Saxons brought along with them 
into Britain their own cvftoms, lan-^ 
guage, and civil inftitutions. Free in 
Germany, they renounced not their inr 
dependence, when they had conquered. 
Proud from victory, and with their 
iwords in their hands^ would they far« 
yender their liberties to a private man ? 
Would temporary leaders, limited in 
their powers, and unprovided in re- 
sources, ever think to ufurp an authori- 

(16) No conqacft made by any tribe of the barbarians 
iKTas half fr terrible as that of the Saxons. The other 
cations lived and mixed with the ancient inhabitants of 
the coantries they fubdued : but the Britains were b en- 
tirely exterminated, that few traces remain of their own 
lawsy and peculiar cufloms, or of thofe which were imr 
pofed pn them by the Romans. And philologers have 
Dbfcry.ed> that there is not a iingle Rritijh word in our 
language. The Saxons were forced to this policy by the 
pbfttnate reiiftance of the Britains, ^nd m order to give 
territory and fubfiflence to thofe numerous bodiies of their 
countrymen who came dVer into England. 

v . . . .... .. ". J ; . 
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ty over warriors, who confidered thoiiH 
felves as their equals, were impatient of 
controul, and attached with devoted 
zeal to their privileges ? or would they 
find leifure to form r?folutions, or op- 
portunities to put them into pradticej 
amidft the tumult and confufion of 
thofe fierce and bloody wars, which 
their nations firft waged with the Bri- 
tains, and then engaged in amon^ 
themfelves ? Sufficiently flattered in 
leading the armies of their country-: 
men^ the ambition of commanders 
^.ould as little fiiggeft fiich defigns, as 
the liberty of the people could fubmit 
to them. The conquerors of Britain 
retained their independence ; and this 
ifland faw itfelf again in that free ftate 
in which the Roman arms had difcover-^ 
ed it. 

The fame firmnefs of charader, an^ 
generofity of manners, which in gene- 
ral diftinguifhed the Germans, were 
poflefled in an eminent degree by the 
Saxons ; and while we endeavour tq 
unfold their political inftitutions, we 

muft 
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muft perpetually turn our obfervatioa 
to that maftcrly picture in which the 
Roman hiftorian has defcribed thefe nt* 
tions. In the woods of Germany (hall 
we fiiiid the principles which . diredled 
the ftate of land in the different king- 
doms of Europe ; and there fhall we 
find the foundation of thofe ranks of 
men, and of thofe civil arrangements, 
which the barbarians every where efta- 
blifhed; and which the Englifh alone 
have had the good fortune, or the fpirit^ 
to preferve. 
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Of the State of Land in the Ger- 
man and Gothic kingdoms. 



SECTION I. 

Of the origin and progrefs of the Feudal 

Polity. 

TH E ftate of land in the Ger- 
man and Gothic kingdoms has 
been chiefly regulated by 
the feudal polity : and this fyftem, fo 
important and interefting, has been 

often 





oftea examined with equal ingenmtjr 
and learnings But authors^ not at<p 
tending to the earlier hiilory of the 
northern tribes, hare generally afcri- 
Ixd ita Qri^in ^ their conquefl^. It 
cxaftd4» ho^^ever^ at a higher peripd( 
(|q4 b^foiie ^7: hi4 iaUied from thpt 
W€)Qd&9.i.t dire^lisd their political con- 
dud> and the i3CMfed^aciQ» into whicH^ 
tlteyeqtfredt The ftppCArances it ex- 
^ibio^d 9^^ iheii; cc^i^juefts, and its after 
progrefs, were but the improvement of 
in(lit\itions to which ^thej had formerly 
be^a aceuftofHe^, 

It may ieem to a fuparficial obfefvert 
that the great number of nations with. 
which Gaul and Germany were peopled 
had little or no i:onne6lion with each 
other J and that, depending on their 
own force and arms, they fought their 
battles unaflifted by thofe leagues and 
alliances which take place in more po- 
lifhed times. Infincerity, it may be 
thought, and want of cultivation, cpn- 
cealed from them the knowledgS, or r^ 
ftrained ihem from the practice, of 

fuch 
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Ibch arts. Nb'cohclufion, howeVer, is 
fliore rafh, or iy-lef& fupported by hifto- 
fy.' Oaefar and Tacitus perpetually con^* 
tradidt it. Thefe hiftorians inform us, 
that the Gatiiic and Gertoan' nations 

• < • 

were often linked together among them- 
felves in the clofeft confederacy and 
union ; and they furftifli frequeat ex- 
amples of thefe conne£don8« 

The Ceutrones, fays CJaefiir, the Gill** 
dii, Levaci, Pleumoxii, and Geiduni, 

» * 

were under (i) the protection and tu- 
telage of the Nervii. The Seguliani, 
Ambivareti, Aulerci Brannovices, and 
the Brannovii (2), had joined theto- 
felves to the -iEdui. The Senones {3) 

had 



(i) CafardiB.G^ lib, 5. c, 38. tf 39. Facile— Nerviis 
perfaadet. Itaque, confeftim dimiiSs nunciis 'ad Ceutro- 
nes, Grudios» Levacos»' Pteumoxios, Gddonofi, qoi 
omnes fub eorum imperio funt^ quam maximas manus 
pofTunCy cogunt: — / - 

- * 

[z) Id, lih, j.c, 75, Imperant iEduis, atque eorum- 
dientibusy Segufianis, Ambivaretis, Aulerci^ firannovi- 
cibas, Braonoviis, xnillia xxxv. ;•— ~ 

(3) Id. Hi, 6. *. 3. y 4i— Eodem die cum legiont- ' 
bus in Senobes proficifcitur, magnifque itineribas eo per« 

venic. 
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1^ alfo intru^kd tbcsmfelyes to the carp 
, ftf that people : ?n^ the Carni^tes (4) 
hlyd forpied cannedion^ with the Rhpmi. 
The Aryerni were the guardwns {5) of. 
the £kutheri Gadurci, Gabalj> ^od Ye- 
Jauni. The Ehurones (6) and Coadru- 
fii were the client es of the Treveri : and 
^ypn all the ftates of Gaul, when Cae- 

for feft ^J^tere4 '^K \n)\ were divided into 
tfirp powerful fa^ns, which mutually 

r 

Ycnit, -— Lcgatos, — d^pxccandi caufa, ad C^Bfercm mit- 
tuut; adeunt pei: ^duos» quorum antiquitus erat in fide 
civitas. 

(^) Cpi^i$r Je S, <?. ti^. 6. c. 4. Eodem Caoiutcs Ic- 
gSitos. obfidelque mit^unt, uii deprecatoribus Rhemis, quo- 
ram erant in ctienteh ;-^ 

(j) W. /if. 7. r. 75. — parcm numcrum Arvcrnis,.^ 
adjundis Eleutheris Cadurcis, Gabalis, Velaunis, qui Tub ~ 
imperio Arveraorunk ^tk confuerunc ;— — ^j- ^ 

(6) U. lib, 4; r. 6. ---in finis Eburonum, et Condra* 
forom, qui funt Treverorum clientes> pervenerant. 

(7) /</. W. 6. f. II. y i2,— namquc omnes civitates^ 
In partes divifs funt duas. Quum Cx/ar in Galliam 
venit, ftlterius faftioniv pticcipes erant ^duii aherius 

* Seqaaoi. 

F contended 
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contended for dominion. The iEdui 
were at the head of the one fadion, the 
Sequani at that of the other ; and the 
fuperiority remained with either of theie 
people, in proportion to the number and 
ftrength of the communities attached to 
them. 

By fuch connedions, which the tribes 
in Gaul and Germany could form for 
their defence, a political equality was 
preferred between nations of unequal, 
power and advantages ; and civil inter- 
courfe was kept exiftiri^ in countries, 
where the more populous and over- 
grown focieties would otherwife have 
deftroyed and fwallowed up the infe- 
rior ones. Policy, as well as paflion, 
was a fource of war; and thefe bar- 
barians, perceiving the convenience and 
utility which refult from balancing the 
power of nations, attained, in part, 
that happy fecret, which, in later times, 
has been employed with fo much fuc- 
cefs to give peace and fecurity to Eu- 
rope. 

But 
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But what were the circumftances 
which more immediately fuggefted thefe 
connexions f and by what principles 
"wtrc diey regulated ? One tribe, ha- 
ving conquered another, the territories 
of the vanquilhed accrued to the vic- 
tors: but, unacquainted with a private 
property in land, the chiefs or warriors 
of the expedition feized not poflTeffions, 
x)n this occalion, which might advance, 
or continue their greatnefs. Accuftom- 
€d (8) to join bnd with a large and 
"correfponding obje<ft, their imaginations 
could only conneft it with communi- 
ties. To what end, however, would 
they add this new acquifition to the 
other poffeffions of their ilate ? They de- 
fpifed agriculture, and the arts of peace ; 
attd their own feats furniflied them with 
more territory than they enjoyed, or 
laboured. To retain it, alfo, for any 
length of time, w^6 impoffible; and 

(^ I have fliown, 5n the former part, that land yifz$ 
£r& the property of nations. 

F 2 »cw 
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new conquefts, and new feats, called 
them to another quarter. Mull tbcy 
drop then the laurels they had gathered^ 
and, allowing the vanquiflied to recruit* 
receive nothing by their vidory but toils 
and lofles ? 

The cafe was critical and prelling; 
and they embraced an expedient, the 
only one fitted to their purpofe, and 
which alone could occur to a warlike 
people in fuch a fituation. They fup- 
pofed their community to be vefted in 
the conquered territory, ai;id returned 
the ufe of it to the vanquifhed (9), an- 
nexing the burden of affifting them in 
their wars. And when the idea of gi- 
Ting fervice for land had been gradual^ 
ly evolved, inferior and feeble nations, 
not waiting for the medium of con- 
queft, refigned their lands to a power- 

(9) It is expreftly menuoned in fbme of the example 
juft now cited, that the inferior tribe furniihed a^ance 
to the fuperior one ; and the fad is perfeflly clear from 
the whole of the German ^d Gaulic hiftory. 



ful 
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ftti |>atjple (10), receiving them back 
again with jM^ot^Stbn/ Hence diofc 
oeoneftioae wlikfa every where fub- 
fifled both in Gaul and Germany. 
The fafety of the vanqiiiflied, or infe-^ 
ribr ftate, made it ready to fubmit to 
thi« kind c^ homage ; and the pride 
^nd ambition of the vid:ors, or more 
powerful people, made them fond to 
impofe it. Thus fervice for land being 
llipulated on one fide (11), and pro- 

tedion 

(10) The prefeats,. perhaps, which one nation was in ufe 
to beftow on the chiefs of another, were the marks of Its 
fubmifiion : and the eleili equiy magna arma, pkalera, tor^ 
jptg/qm, ffee Tacit, de M. G. r. 15.), of which ihcfc 
prefents confifted, refemblc very much the more modera 
fymbols or expreffions of vaiTalagc. It is certain, at leal^, 
that tHe faperidr nation impofed a tribute on the inferior 
one. " Ambior4x,*' iays Ca/ar^ lib. 5. c. 27. ** in hunc 
xnodum locutos eft : fefe, pro Casfaris in fe beneficiis, plu- 
rimam ci confiteri deberc, quod ejus opera flipendio libc- 
ratus effet, quod Aduatucis, finitimis fuis, penderc con- 
fucfret;-r" ^^ ^^^^ likewife to have been a pra£tice for 
a fupcrior nation, in fomc inftanccs, to im p(|fe a king 
on its vaffal. Of this there is an example in Li^vy^ lib. 5. 

(11) Some of the Roman Emperors appear to have adopt- 
ed this way of thinking. Severus, for example, diftributed 

F ^ ' land 
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tedion afforded oa the other, the firm- 
eft attachment was produced between 
nations, who, warlike themfelves, or 
amidft warlike neighbours, were eithet: 
extending their arms, or defepding their 
territories. 

So generally had this pradlice prevail^ 
ed, and fp deeply rooted was this way 
of thinking, that the Ufipetes and 
Tench theri, two German tribes, who 
had fled from the oppreffion of the 
Suevi, to feek a fettlement in Gaul, 

where they were oppofed by Caefar, fent 
to acquaint that commander (12), 
** That if the Romans, accepting their 

' alliance, 

Innd to his foldiers, under the condition of military fcr- 
vicc ; and he ordained, that alt pcrfons who lei a private 
life (hould be particularly excluded from fuch land. Sec 
farther Les Rechp-ches de la France, par Pa/quiery foL 
/. 122. Selden's Titles of Honour , or Lampridius in njit^ 
Stveri. ^ 

(12) 6a/ar^ lib. 4, c. i. fcf 7. — Ufipetes Germani, ct 

item Tenchthcri, magna cum multiiudinc hominum, flii- 

men Rhenum tranfierunt, non longe a mari, ^uo Rhenbs 

•infiuit. Caufa iraiifeundi fuit ; quod ab Suevis coroplu- 
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alliance, would aflign them land to 
cultivate, they might ufe them in wars, 
in which their valour would be of the 
greateft advantage." In like manner 
(13) the Cimbri, Theutoni, and Tigu- 
rini, who had been forced from their 

rp% innop cxagjtati, bello premebantur, ^t agriciiltora 

prphibebantur. — Lcgati ab his vcncront. qaorum h»c 

fait orario. " Gcrmanos neque prjores popalo Romano 

b^Uom infcrrc ; ncqoc tamen rccufaxe, fi laccflantur, 

^quin armis contendant : quod Qermanoram confuctudo 

hsec fit a majoribas tradita, qaicumque belluxn inferanC, 

refiftere, neqae deprecari : hxc tamen dicere^ venifle iii- 

vitosy ejedios domo. Si fuam gratiam Romani velint^ 

poile eis utiles e(Ie amicos : vel fibi agros adtribuant, vel 

patiantur eos tencre qaos armis poflederint ; Mt unis 

Saevb concedere ; — reliqaum quidem in te^ris eiTe nemir 

ncm, quem non fupcrare poflint." 

(13) Florus, lib* 3« <f- 3- ** Cimbri, Thcatoni, atque 
Tigurini, ab extremis Gallias profugi, cum terras eorom 
inundafTpt Oceanus, novas iedes toto orbe quaerebant: 
cxclufique I Gallia et Hifpania, cum in Italiam remigra- 
rent, mifere legatos in caflra Silani ; inde ad fenatunn, 
petentcs, Vtmartiuspopulm^^ &c. This paflagc of Florus 
has been remarked by Selden and Blackftone, (fee 
Titles if HonowTy fart 2. and CGmmentaries m the La^w 
cf England^ book 2.) Bat thefe authors, not confider* 
ing that land was firft the property pf nayons, have failed 
in explaining it, 

F 4 country 
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countrjr by the mtin^ation of the 
ocean, having entered Italy, pdi- 
tioned Silanus, and afterwards the Kd- 
man Senate, fdr lands to be held by 
this fervice : Ut tnartius poputus alii^id 
Jibi terra ddret tjuqfi Jiipendium : c^a^ 
terum^ ut n^ellety manibus atque armisfuis 
utefetur. And the Romans, learhitig this 
method from the barbarians, actually 
employed it to bind to them nations 
that were too fierce to pay tribute or 
taxes. Exempt h fays Tacitus ( 14) of the 
Batavi, oneribus et collationibiis^ et tantfim 
in ufum pr(BliQrum fepofifi^ *veliit tela ^f- 
que. armdy bellis refervantur. It is add- 
ed (15), Eft in eodem abfequio et Mattiaeo^ 
rum gens. Suth, then, we may well 

(14) ^f M. G. r. 29. Omnium harum gentium virtute 
prascipui Batayi, non multam ex ripa, fed infufam Rheni 
amnis colunt, Cattorum quondam populus, et rediiione 
domeib'ca in eas fedes tran^reflus, in quibus pars Roma« 
ni imperii fierent. Manet honos, ec antiquae focietatis 
infigne. nam nee tributis contemnuntur, nee publicanus 
alter it. Exenfti oneribus ^ &c. 

(15) Id, Sede finibufque in fua rrpa, mente 

animoque hobifcum agunt, csetera iimiles Batavis^ nifi 
quod ipfo adhuc terras fox folo et coelo acrius animantur. 

conclude 
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include was the firil appearartce un- 
der which the feudal fyftein prefented 
itfelf. While land was yet the property 
of ftates (r6), tribes were the vaffals of 
tribes, 

Amidfl: the filence, however, of ail- 
cient hiftorians, and the remotenefs and 
obfcurity of the times, it is impoffible 
to determine concerning the continuance 
or duration of the feudal connedHons 
among the ftates of Gaul and Germany ; 
and concerning the maxims by which^ 

(16) it is furpriiing how a writer, ib profound and pe- 
tietratiifg as Montefquieu, (Vefyrit da Loix^ liv. 36. 
€b» 3«), cofiild iiad/^r/> in the war-horPes and frametCs^ 
which the German princes beftowed on their retainers; 
iaind thence imagine, that rerainers were the ^vaffals of 
prSices, If military fervice had been the cuftomary and 
itqoifite return for fuch gifts, . fiefs mufl have been com- 
mon to tvtxy warlike people. But this opinion is not 
peculiar to Montefquieu. Pafquier has given an account 
of one very like it, which its author fee msto have fup- 
ported very ingenioufly. See Recherches de, la France^ 

liv. 2, cb, I c. The other notions on the rife of feuds 

« 

are ftill, perhaps, worfe founded. The reader may fee 
them in Craigy lib. !• in Spehnan voc. Feodum, and jn the 
croad of authors who write on this fubjeSl* 

under 
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lipder certain circumftances, they wer^ 
regulated. The importance of the fub-: 
yddi s^^ for the f^Ueft ap4 ™pft ample 
diicuffion ; but a dark antiquity con- 
ceals it from remark* Yet the fyftem, 
we may eafily imagine, could not be 
governed, in fuch a period, by rules ve- 
ry nice or intricate^ The neceflities 
and advantages of ftates induced them 
to enter into alliances ; but their fitua« 
tion, it is probable, allowed not thofe 
alliances \o fubfift for any time. Tribes, 
ever changing their territories (17), 
were conftantly withdrawing from the 
protection of tribes ; nations, advancing 
in greatnefs, were ihaking off the de- 
pendence to which they had fubmitted, 
and afpiring to a dominion Qvqr na- 
tions ; and accident and caprice were e- 
yer giving occafion to fudden and un- 

(17) Tacitus, on ohfcrving that the Gauls might have 
palle4 into Germany, makes the following remark: 
'* Quantalum enim amnis obflabaty quo minus, ut qu»> 
gue gens evaluerat^ occuparet permutaretqne fedes pro- 
mifcuas adhuc> ec nulla regnorum potcntia divifas ?*•* 

e;j:pe£led 
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expected revolutions. Their own inters 
eft, therefore, and convenience, more 
than fixed or certain laws, may have 
guided the cpnne£tions of commu- 
nities. 

The flu(fluating ftate of thofe nations 
continuing no longer when they had 
fettled in the Roman provinces, their 
conduct and affairs acquired greater 
form and order. They diftinguiihed 
their territories by known and determi- 
ned boundaries ; they direfted their e- 
mulation by other views than military 
glory ; and yielding to the influence of 
new and unexperienced circumftances, 
their fyftem afTumed a more regular a- 
fpe£t ; and fpreading in a moment over 
Europe, overturned the forms and pro- 
ceedings of the Roman law. 

Rude, originally, and limple, their 
inflitutions fe^med folely calculated for 
the pradice of arms ; but they advan- 
ced < in method and intricacy, as thofe 
objects multiplied, which attra(3: tl^e 

ambition, and divide the purfuits, and 

' /'* , I' , . ■ . _ 

the 
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the cares of men. Ages rolled on ; ai« 
terations and additions took place ^ one 
improvement fuggefted another; and 
indignant, or applauding (x8), we be^ 
hold, in its progrefs from the ^forefts 
of Germany to its final perfedlionf tliat 
prodigious fabrick \vhich has been the 
caufe of fo much misfortune and advan*- 
tage. 

The northern tribes abandofted^ as trf 

(i8) The author of the Spirit of La^ws introduces his 
account of the feudal fcheme with the following beauti- 
ful deicription of it. *' Je croirois qu'il y auroit niie nsi* 
perfe^ibn dans mon ouvrage, fi je peflbis fous filen«e un 
cvenement arrivd une fois dans le monde, et qui nVurj- 
vera peut-etre jamais ; ii je ne parlois de ces loix que Vo% 
vit paroitre en un moment dans tovttt TEurope, fans 
qu'elles tinflent a celles que Totf avoit jufqaes alors coii- 
nues ; de ces loix qui ont fait des biens et des maux in 
finis ; qui ont laifle des droits quand on a Cede le do- 
maine; qui. en tionnant a plufieurs perfenoes divers 
genres de feignenrie fur le roeme chofe ou fur les fnemes 
per{bnnes» ont diminue le poids de la feigneurie entiere ; 
qui ont pofe diverges limites dans des empires trop ecea- 
dus ; qui ont produit la regie avec une indinaifon a I'a- 
narchie, et Tanarchie avec une tendance a Tordre et ^ 
Tharmonie.*' This defcription isihort ; but it comes from 
the pen of Montefquieu, VeffritdisLoix^ li*v. 30, cb, i. 

concert! 
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concert, their own habitations, to fix e- 
lt?i.hliflinients in the Roman provinces; 
Bad the hurry and agitation of mind, 
which times of tumult and alarm never 
fail to produce, and the diforder infe- 
parable from great bodies of men ; the 
dangers which threatened them, and 
the hopes they conceived ; ignorance o£ 
the countries in which they found them- 
felves, iand furprife at the progrefs they 
had made ; all joined to turn their at« 
tention towards the leaders who coa- 
du£ted their enterprifes, and fhared 
their toils. Thefe were the ties which 
bound them together ; and the multi- 
tude of warriors, irrefolute and waver-* 
ing, depended on their wifdom for di- 
rection. The formation of courts, as 
in their own countries, was not prefent- 
ly attended to; nor perhaps was expe- 
dient : and, ignorant of commerce, and 
profefled enemies to taxes (ig), they 

knew 

(19) The Gothini and Ofi, fays Tacitus, were not 
German nations, as they Atbmitced to be tributary : 

** Cothinos 
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knew not thofe fources of order and 
government which are applied to in cul- 
tivated times. In this fitifation, military 
men, in love with the virtues of their 
princes, and yielding them during war 
an unlimited fubmiflion, were induced, 
by the eafieft tranfition, to confider them 
as reprefenting their ftates or nations. 
Land, which formerly belonged to com- 
munities, was now vefted in leaders; 
and grants of territory {20), which tribes 
at firft beftowed on one another, flowed 
to individuals. 

The 

** Gothinos Gallica, Ofos Pannonica lingua, coarguit non 
cfTe Germanos ; et quod tributa patiuntur : partem tri» 
butorum Sarmatas, partem Quadi, ut alieoigcnis, impo- 
nunt/* DeU. G. c. 43. 

(20) Herce arofe the notion, that a feudal king was 
proprietor of all the lands in his kingdom \ a notion 
wiiich the advocates for tyranny have fondly inculcated* 
The rpecious fhow of power, which this notion afcribes 
to a monarch, is, at firft view, <tty apt to impofe ; but 
vanifhes the moment we afcend to its origin. Land ori- 
ginally belonged to nations or bodies of men, and after- 
wards devolved to the reprefentatives of thofe nations or 
bodies of men : and if liberty was enjoyed in the one 
cafe, there is little doubt but it was ^i^joyed in the other. 
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The office of a general, which before 
was uncertain and temporary, was now 
continued during life; and command- 
ers were diftinguiflied by the more 
pompous appellations of Kings and Mo^ 
narchs. Their powers, however, v^^ere 
narrow and limited ; and they retained 
but a fcanty proportion of territory* 
The expences of government were as 
yet inconfiderable ; and royalty awed 
not with its luftre. The remainder 
was affigned to inferior orders ; and the 

To fuppofe^ that land immediately defcended from na« 
tions to individuals, is extremely uonatural ; and not lefs 
€o is it to fuppofe, that it devolved excluiively to one 
man, and that in this man were lodged the riches and thp 
power of a whole people. The mind pafTes not eafily 
from great objeds to fmall ones : and the principles of 
analogy arid refemblance are ever directing, iq the diffe- 
rent ftages of refinement, the varying conceptions and o^ 
pinions of mankind. 

It confiilsy however, with the prejudices of authors to 
adopt this opinion $ and Loyfeau, Dubos, and Chante- 
reatt le Fevre, have written learned volumes to fupport 
it. The appearances of liberty which the laws and the 
hinory of the barbarians are perpetually prefenting, thefe 
writers confider as ufurpatlons on royalty. 

allotments 
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allotments to the great correfpoodcd to 
their dignirf and ienrices. Thefe agaia 
parcelled out their lands to their rer 
tainers (21) : and as military fervic^ 
was connected with land in Germany^ 
when given by one tribe to another ; 
(b it was not now forgot to be annex*- 
ed to the grants of it. Every man was 
to fiifnifh a force fuitable to his ability 
and pofleifions ; and he performed wit^ 
chearfulnefs a tafk fo fitted to his tem«- 
per. In the countries of enemies whom 
they had not exterminated, and alio 
expofed to danger from nations like 
themfelves, who, invited by their fuc- 
cefs, might come in fearch of fettle- 
ments, it was neceffary they fliould be 
in a pofture of .defence. And, ambi- 
tious to excel in the arts of war, all 
men were fond of a government, which 
flattered their inclinations, and pleafed 
their pride, by the military fervice it 

(21) Seet>r. Robertfon's hiftory of Scotland, b. i.; 
Hame, Appendix 2. ; Wright on Tenores, cb, i. ; and 
the Gloflaries. 

injoined, 
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injoined, and the fubordination it efta^ 
blifhed. Hence princes, on the fmalleft 
alarm of danger, could foon aflemble 
a ftrength to repel it; and thus they 
filled themfelves in territories which their 
valour procured to them: 

The gifts of land, at firft precarious^ 
followed the will of the granton In 
this date, the partiality of fovereigns 
to relations, their weak and frivolous 
attachment to favourites, their whim, 
their vanity, and refentment, made 
them conftantly recall, and give away, 
what they fuppofed was the grant of 
their bounty. The warlike qualities of 
a vaflal, which intitled him to remain 
in his fief, furniihed often the grounds 
of his difmiffion : difguft followed on 
ncgledl} and where (22) princes were 

(22) The following law is a proof that intereft prevail- 
ed very mach in the conferring of benefices ; and it could 
not but prevail, in a higher degree, when the grants of 
land were in ore dependent. Capitul, KaroL et Lttdo*v* 
Imp, lib. $. /. 224. ** ■ nt nuUus de coniiliariis noftris, 
propter beneficium coilibet a nobis ioipetrandum, nm« 
neril acdpiat: quia nos volumus illi beneficium dare, 
qai nobis bene fervlerit.'' 

G mod 
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moft courted, there they bellowed thefr 
favours. The retainers of the feudal lord, 
among whom he had fubdi^dded his 
fief, felt ftrongly his loflfes, and fliared 
in his difgrace ; but being attached to 
his perfon, they could not think to quit 
him in misfortune, or renounce the 
train in which they had been diftiix* 
guifhed; and his munificence wa« noC 
equal to fupport them. The fpirits bf 
men were inflamed by oppofitrpn, the 
fafhion of the times allowed them to 
refill, and they fet themfelves to humble 
their princes. 

The firft advantage extorted from fb* 
Yereigns, by this diredion of the uni-* 
ted powers of lords and retainers, wa* 
a confirmation to the former of their 
grants for the year. But why, it may 
be aiked, was a year in particular the 
time allotted ? A cultivated people, to 
whom the moll extenfive notions of pro* 
perty are familiar, would, in fiich a 
fituation, have claimed and acquired the 
entire difpofal of their pofleffions. The 
barbarians^ however, had »o fiich know-* 

I led|;e 



ledge of a private property in land ; and 
their communities in Gaul and Germa-« 
ny, having yearly cultivated a new piece 
of ground (23), the diftributions of ter-* 
ritory to individuals were at that time 
onnuaL Land too, producing flowly its 
iruits, a vaflal, if his fief was recalled 
within the year, was fubjefted to lofs : 
the king's officers, it may be added, re- 
commended themfelves by an attention 
to find pretences to remove him (24); 
and the fmalleft (25) were fuflScicnt* 
. Hence ancient cuftom, and the reafon 
of the thing, fuggefted, that fiefs fhould 
advance from being uncertain to be 
ommaL 

The lords and retainers were oot like- 
ly to flop in their acquifitions. The 

(23). See part i. fed. 3. 

(24) Benefida qaaliter admiiiifli^Qtar, inqoiraot mii&« 
Cafit. 3. ///• St. 

(23) iiih L. Loi^ob. lib. 3. tit. S. 1. %. op the abore^ 
jdted Capitulary^ lib. 4. tit. 3^. ap. Linde^br. 

Q 2 employments 
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employments of peace were riling gra- 
dually in repute ; conmierce was be^a- 
ning to ihow itfelf ; and the knowledge 
and the love of wealth were introduced. 
Defires and wants had ' multiplied ; and 
demands to gratify them were frequent 
and prefling. Hence fiefs were next 
continued for a term of years. ,fur-r 
nifhed now with (^portunity-.and en- 
couragement, men beflowed their atten- 
tion and labour on particular places. 
The time of the grants elapfed flowly : 
but princes forgot not to recall them; 
and vaflals gave up, vnth a double re- 
lu£tance, pofTeiEons, which were in- 
creafed in their value, and for - which 
they had contraded a fondnefs. They 
therefore proceeded to demand, and 
were allowed to enjoy them during life. 
The defendants of vaflals were now 
ambitious to fupport, and to emulate 
the luftre of their anceftors j and the 
places of their birth, and the fcenes of 
their youthful pleafure and amufcment, 
drew them with a fectet charm. Hence 

the 
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the fon (26), grandfon, brother (27), 
and more diilant relations, came to 
claim and poflefs the grant. Fiefs, at 
different times, and in different places, 

defcended 



(26) It appears, that in early timesy when a feud was 
granted to a vaflal and his Tons, all the fons fucceeded m 
capita : *^ Feudum aequaliter ad omnes £lios pertinet/' 
fays a commentary on the books of the ^tf% ; and, on 
the failure of any of them^ ihe vacant (hare returned 
to the lord. See Wright on Tenures^ f. 17, It apr 
pears likewife, that a lord might advance to the feud 
the fon the moll agreeable to him. See lib. feud. i. 
tit, 1. Bat as the eldeft fon was fooneft able to be^r 
arms, and to perform fervices^ it feemed hard to deprive 
him of the land ; and the right of primogeniture was 
acknowledged. I need not remark, that infants, women, 
and monks, as incapable of military (ervice, were in fuch 
tknes excluded from feuds. 

(27)'Thefe changes are marked diftin6lly in the books 
of the fiefs. Lib. feu J, I, ///, i, ** Anttquifiimo tem- 
pore fic erat in dominorum poteftate connexum, atquan- 
do vellent poflent aiiferre rem in feudum a fe datam. 
Follea vero eo ventum eft, ut per annum tantum firmi- 
tatem haberent. Deiade flatutum eft, ut ufque ad V2<- 
tam fidelis produceretur. fed cum hoc jure fucceftionis 
ad filioe non pertineret, fic progreftum eft, ut ad filios 
deveniret : in quern fcilicet dominus hoc vellet benefi* 
ctum confirmare. Quod hodie ita ftabilitum eft, nt ad 
ospines aeiqttaliter veniat. Cum vero Conradus Romam^ 

G 3 profidfceretttr« 
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defceaded to fcveral generations, forne^ 
timea m a lineal, fometimes in a colla-< 
t^ral fucceffion.. Princes, perpetually 
difappointed, grew carclefa of refu- 
ming grants, which the power of the 
fubjefl: was perpetually extending, li-- 
mitations were at length neglefted ; 
ifcfid the remoter heir was, without in-» 
termiifion, invefted in the grant. 

The inferior fiefs followed conftantly 
the fate of the fyperior ones* Lords 
parcelled out their land in the form in 
\rhich they received it (28) ; and thofe 

advantages 

ptfoficifceretar, petitam eft p fideHbos qui in ejes erant 
fcrvicio» at lege ab eo pronoDlgata, hoe etiam ad nepofees 
ex filio producere dignaretor, et ut frater fratri fine le- 
gitimo herede defun£lo (vel filius) in beneficiom qocd eo* 
rum patrii fuic, facoedat." See ftrtber tii Confiittitiems 
9f Conrad^ Uh. ftud. 5. ///. i. or lindenhr. /. 679, 
The reader may alfo confult Montefymeu^ H^. 30. ch, 16, 

fiuMff 4pptnfix 2. ' Sptlm^ '»•<'• Feodum. JX^AympU^ 
€k. 5* /e^. I. and Crai^^ lib. i. diig. 4. 

(28) It may be proper to mention, in this place» tfa^ 
different names, which accompanied and diftingniihed thiir 
progrels of the feudal law. When fends were in their 
6A 9nd moft dependent A^* U^e^ were called $iimir^ 1 

wben 
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advantages were fuccciSvely communi- 
cated CO retainers, which their influence 
had ailifted to produce^ 

It was thus that land was firll coq* 
nested with fovereigns : it was thus that 
it devolve<i to the peopk. The coj>- 
fined notions of property peculiar to a 
barbarous age, and the particular fitu»* 
tion of the conquering nations, fubftitu- 
ted leaders in the place of communities : 
An extenfi ve territory was vcfted ' in 
tfiem ; and, perceiving the advantages 
to be derived from it, they haftened to' 
be powerful. The people were alarms 
ed ; they claimed the direction of thi:s 
territory ; the grants of land fubmitted 
to a progrefs ; additions flowed to the 

when they were given ibr a term q£ years, and for lUt^ 
they had t^e name oHeuefcia : and the/eflagei of feiidt 
occur under tbefe terms in MMrcdf^us^, who lived about 
4he year 66o« Three centories, a&d fomething laore^ 
after this period, the perpetqity of the feud was fuUy 
eftablifhedt and the appellation oifiudumzxv^/kuda came 
to be afed. It may be remarked, however, that this laft 
ex^effion is generally employed in a more enlarged measp- 
ing ; and oftea indodes every flage of this progreis. 

G 4 power 
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power of the vaffals ; and laws were en- 
aded to fecure their rights. Princes 
forgot that they reprefented the people ; 
and the people cruflied their ambition. 
Liberty followed the conquerors out of 
Germany ; it was in danger on their 
conqueils ; and this danger, like con- 
vulfions and rebellions in a ftate, fcrved 
tp confirm and ftrengthen it. 



SECT. n. 

Of the origin and decline of the feudal ce- 
temonies and incidents. 



IF authors have erred in affigning. the 
origin of the feudal polity, they have 
Ibeen no lefs miflaken in accounting for 
the ceremonies oi fealty and homage \ 
and for the incidents of nvardfhip and 
marriage \ of relief aidj and e/cheat. 
They afcribe to the perpetuity of the 

feudr 
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feud, what prevailed in the forcfts of 
Germany (i), and grew from the con- 
nexion of prince and retainer. 

While the barbarians were in their 
own countries (2), the nioft intimate 
connexion fubfifted between a prince, 
or great warrior, and his retainers. 
The military fpirit, which throws a 
contempt on every thing that is joined 
to labour (3), occafioning a negled: of 
agriculture j men, in fuch a period, de- 
rived, in part, their fubliftence from 
War and plunder. Without experience 
of a private property in land, and un- 
acquainted, of confequence, with the 
ufe of money, or with commerce, there 
was no other method to fupply it. At- 

(i) See Spelman's treatrie on Feads and Tenures; 
Montefquieuy Im 31. ch. 33. 8c 34. ^c, 

{2) Part I. fcft. I. 

{3) Tacit, de M. G. c. 14. Nee ararc terram» ant cx- 
pedlare annun), tarn facile perfuaferis, quam vocare hoflei 
et vulnera merer), pigrjam qainimmo et iners videtur fa* 
dore acqairerei qaod poilis fangoine parare. 

tacking 
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taddog (4)9 therefore, didr peaceful 
oeighbourSy or leaguing with nadc»s 
already at war, they gratified their love 
of arms, and of rapine ; and the great 
fumifhing diredion, and the vulgar 
force, their mutual advantage bound 
thefe ranks in the dofeft confederacy. 

This conne&icMi was likewife promo* 
ted by the imperfeaion of dvil gOTem«' 
ment in thofe early ages. Before the 
right of revenge is delivered up by the 
individual to the magiftrate, and before 
the public acquires authority to carry 
its deciiions into execution, men depend 
on their own arms for redrefs and pro- 
tedion; and fociety is often disfigured 
by the violence of private refentmeni^ 
Among warriors, jealous and provoked, 
the le$dl negled bore the marks of cdn^ 

(4) Si civitas, in qua orti font, longa pace et otio 
torpeac \ plerique nobiliam adoleicentiom petant nltro eas 
Hilioiieft qcue turn bellom aliquod geront, quia et ingra* 
ft genii qaiet, et facilias inter andpitia darefcont, mag* 
framqae oomitatom non nifi vi benoqae-tueare. Tadt* 

tempt } 
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tempt ; the leaft exultation, or aflumcd 
fuperiority, was held as a defiance ; and 
the fword muft decide difputcs which 
no laws had heen framed to determine* 
The injured, if unable of himfelf to re- 
taliate on his enemy, engaged his friends 
to affifl him; and his friends claimed 
his aid in a like fituation. If a retainer 
had fometimes occafion for the arm and 
influence of his prince, a prince was 
often no lefs indebted to the number 
and valour of his retainers. The little 
community (5) conceived itfelf injured 

by 

* 

(5) Cafar^Mh, 6. c. 1 1. " In Gallia non (blun in omnt*- 
boB civitatibus» atqne in omnibns pagis, paitibofqae, fed 
pcne etsam in fingalis domibns, fafliones font : earuitiv 
que faflionum princjpes (iinty qai fuounam aufloritatem 
eoruns jadicio babere exifUmantur : quorom ad arbitriam 
jadicittrnqoe famma omnlam reram confilioruniqne ttt 
deat. idqoe ejus rei cauia antiqaitus infUtutum videtur, 
ne qais ex plebe contra potentiotem anyilii egeret : faoa 
'enim qaifqae obprimij ec circumveniri^ non patitur ; nc- 
que aliter ii faciant, uUam inter fooi habent au^toritsi^ 
teoi." Poljbi^s^ US. 2« bas obferved of the Senones, 
** Sodalitatibus colendis prspcipue ftudebantt la namqne 
apud illos plurimam timetor^ et potentiflimus cenfetur, 
qaem plurimi coliint,** The propinc^ulty of bloody and 

ofbef 
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by an infult on any of its members ;' 
duty, as well as paffion, called it to re- 
venge ; and a ftain indelible covered its 
honour, if the indignity remained un- 

atoned. 

The fimilitude of occupation and a- 

mufement ftill farther corroborated this 
conne(3:ion* In a rude period of man- 
ners, the tempers of men, lefs warped 
ftnd weakened by prejudice, lefs timo- 
rous, diftant, and unequal, than when 
the purfuits of pleafure, ambition, and 
avarice, have fpread out their allure- 
ments, move, without referve, to the 
voice of paflion ; and friendfhips, where 
there could be no intereft to deceive, 
were at once lading and ardent. While 
retainers fought by each other in the 
field ; while they attended the fame 
train in peace j and, equally attraded 

o»her caufes, it may be remarked, might bind particular 
individuals in the clcfefl intimacy ; but fuch attachments 
rather ftrengihened than derogated from the general aflb- 
ciations of princes and retainers, 

by, 
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by the fame military fports (6), were 
equally adventurous to attain diftinc- 
tion ; their minds, bending in a fimilar 
direftion, difpofed them to enter into 
habitudes, and linked them to each 
other, by the friendly intercourfe of 
office. And while the great, without 
lofing their dignity, could mingle with 
the vulgar, princes were ambitious to 
ihare in thefe intimacies ; and difplayed 
their zeal and afFedtion, by the enco- 
miums they beftowed on their followers, 
and by thofe honours (7), and prefents 
(8), which are fo flattering to a warlike 

people. 

Thefe 

. (6) The amufements of a barbarous people are con- 
i^aotly conneded with danger. Tacitus fays of the Ger- 
mans, ** Genus fpedtaculorum onum atque in bmni 
C(stu idem. Nadi juvenes, qaibas id ludicrum eH, in* 
•ter gladios fe atque infeflas frameas falcu jaciuAt. £x« 
erdtatio artem paravit, ars decorem. non in quxflum ta« 
men aut mercedem. quamvis audacis lafcivias pretiuni 
edy voluptas fpedantium." de M, G, <-. 24. 

(7) Tacit, deM. G. c. 13. 

(8) " Exignni'* (obferves the fame author concerning, 
the German retainers) *' principis fui liberal itateiJluoi 

bellatorem 
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Thefe caufes bound a prince and his 
retainers in Gaul and Germany; and 
when the barbarians had conqueredy 
and the relation oi fuperiar and 'uaffat 
had fucceeded to that of prince and rr- 
taittcr^ the grants of land, which the 
former beftowed on the latter, contri-« 
buted, with it powerful d£cac]r, to ad^ 
Vance and confirm this union. Land, 
at all times, fills the mind, and makes 
a durable impreffion on the affedions* 
The novelty, however, of this object 
and the ardour with which die poflei^ 
fion of it would ftrike the barbarian^ 
enhanced to him its value. A prince, 
or dignified warrior, viewed himfelf 
^ith triumph, as coming in the place 
of a nation ; and dealt out, as to his 
fubjeds, with a fwelling heart, his land 
and his greatnefs. His followers recei^ 
ved his prefents with an e(^ual paflion : 
and this bond of connexion continued 

bellatorem equam, illam craenum vidlricemqiie fram^am. 
— Materis^ munifioeatMc per bella, et raptus." de ilf. C 

its 
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its energy, when the former cauies 
were no longer exerted, when the mi* 
litary fpirit had decayed, when regular 
governments were cftabliflied, and^when 
commerce and luxury had given birth 
to a more varied, but lefs virtuous^ fcene 
of manners. 

The attachments, however, of pdbcice 
and retainer were ftrong and lively, be- 
fore land was transferred to individuals, 
and had produced their effefl:s* Tht 
young men direded to them their firfl 
ambition ; and the flate, conceiving a 
concern in aflbciations which formed 
its force, ceremonies were invented to 
add to their importance. The coiincil 
of the warriors aflembled ; and if the 
youthful candidates were able to endure 
fatigue, and difcovered the prefages of 
greatnefs (9), princes received them in- 
to their retinues ; they prefented to 

(9) Tacit, Je M. G. c. 20. Dominam ac fervum nullis 
cdacationis deliciis dignofcas. Inter eadem pecorft, .iti ea- 
dem humo degant ; donee «tas ieparet ingenuos^ virtus 
«gQQfcai» 

theni 
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them the fliield and the framea (10) ; 
and the foundations (11) were laid of 
the firmeft commerce. The ftate confi- 
dered them as citizens ; and their 
minds were agitated with hope and 
glory. 

From this moment they accompa-* 
nied, on every occafion, thofe princes 
to whom they had joined their affec- 
tions. To guard their reputations a- 
gainft the infidious attacks of a fecret 
foe ; to defend their perfons againft the 
more honourable a{raul|:s of an open 

(10) See part i. TeA. 1. 

(it) The ilrong connef^ion of prince and retainer t$ 
well exemplified in the dory of Chnodomanus: — ** Com- 
pulfus/* lays the hidorian, *' ad ultimos xnetus, ultro ie 
dedity Tolas egrefTus/' And he adds» '^ Comitefque ejus 
ducenti numero, et tres amici junftiiUmi, ilagitium ar- 
bitrati poft regexn vivere, vel pro rege non mori, fi ita 
tulerit cafus, tradidere Te vinciendos.*' Am. Marctlh 
Uh. 14. ^. 12. *' Liuvicus/* iays Casfar, ** com fuis 
clientibos, quibus, more GalIoni[n» nefas efl etiam in ex- 
irema fbrtana deferere patronos> Gergoviam profngit.^ 

enemy 
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nemy (12);, to add to their luftre in 

peace^ and to their power in war ; to 
fight by their fide in battlei to equal 
their courage, to increafe their renow(i, 
and never to forfak^ or furvive them : 
thefe wcte the duties to which they fub-* 
mittedt 

By receiving from their princes the 
fhield and \}xtKfratma^ they had acknow-* 
ledged their fuperiorityl and they 
ehearfuUy profeffed their rcadinefr^o 
comply with injun£tions and orders, 
whidi, communicating to them the 
m^ans of a^tipH) led them to diftin£don 
and honours. No mean fubmiOions 

were claimed, or expected ; but the puF- 

•■., 

pofes of fogiety and government recjuired 

(12) Tacit, di M. G, c. 14, ^* Cum vtncum in aciem, 
turpe princtpi virtute vinqi ; tarpe comitatui vircutem 
priocipu npn idaequare. Jam vero infame in omnem vU 
t9ni ac prDbrpritin, fupcrftftem principi foo ex scie rece(^ 
fi(re» Ilium defendere, tueri, fua qooqae fortla fa£la glo- 
yi* ejus aSgnare, pr/ecipuum /acra^tnfum eft, Principe^ 
pro vS6\bria pugnant ; comites pro ppocipe." Spe ()i^ 
^me author, r. 13. 

a f»bor« 
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fubordiaation, and tbe oflSoes of com 
jnand dnd obedience. 

The fame atfadiipients prevaile'd, as 
"we obferved, when the barbarians liad 
conquered j and the ; grants of land di- 
minifhed not their influence, TkeJ&i^e 
ceremonies like wife continued* -rand 
were diftinguifhed by the ^appellatioijs 
of fealty and homqge, .(i 3). But (a >^ic«r 
care attended • their pra<lic€ ; . Us f^^fa- 
crs, fepara^ing.to^.e^JQyitljtoir/lawI^raiid 
folicited ' by more: y^rkms pafiionki'^aird 
more occiqjied, itiight fforget ^thcit <iii- 
ty to their princes, 4ni^ht r^ftdfcfeedTet- 
vice to which -they had fubmittdd; * alld 
renounce the tenure by which ^ 'fhey 
held : and no longer at ha^ndto appotove, 



(13) The oath of fsalty, aad i^ prtolnp^Mm,Jacrtmu^' 
tum juft now.de(cribed| wer&exprefsly fimilai^ \,^^'dihp9Utg€ 
was no more than an acknpwUdgement of.the f^pcjuon- 
ty of the lord. Sec WrMf on Tenures^ /. 55. ; . Cokt oh 
Littleton^ p, 64. l^ Gj^i and the Olojfaries of Speftfum 2Lwd. 
Di^ Cange. 



if \ 
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and to ad: in the meafures propofed ( 14), 
a fummoas from the princes called theiri 
to arms. 

In Genjiany, it was the great ambi-* 
tign of the princes to excel in the num- 
ber and bravery of their retainers j and 
they naturally employed their care td 
brij^g up to hardlhips and military dif* 
cipUne, tjiofc youths whom they defti-^^ 
tied for their train^ or who, incited by 
military glory {15), had already offered 
themlelves to atted4 their ^tuoM* 

(.14) ' I I > Ligjoo fafpepditur ilte 

Ereflo ciypeusy tunc praeco regfas omties ' 
Convocat a domifus fbud^ia juca tenentpf t 

Splmartf v^*. Feodum^ 

• * I 

The obligatioa to military fi»rvice ivas known tit^opg, \\^ 

jAnglp-Saxcpis by the Frpfifiio militaris ef ^xfeditio ; la 

the £lmpire by fierebannum ; and in France hy $/cuagiarri i 

under which title it was known in Bngland af(er the N9r<» 

man conqueft« See tbe Gloffariet. 
- • • y ' 

(i5),?Vfr, de M.G.c.i^. '^ Infignis nobilitasatit m^g* 

napatnim merita prlncipis digaationem etiam adolefcen- 

tulis j|Pignant»" But he adds, " Ceteris robufiioribus ac 

jam pridem prpbatis aggregantur." 

Hz - Th9 
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The fame ambition followed them in 
their conquefts ; and, producing the fame 
confequences, the halls, of fuperiors were 
filled with future vafTals (i6), whofe 
early merits had recommended them, or 
who had found that diftindion from the 
prejudice of princes, or the connection 
of families. 

» 

But, unfettered by the pofleffion of 
land in their own country, princes wfere 
ever adding to their retainers. The 
young men attained to the military age^ 
and joined in their retipues. The grants 
of land fet a boundary afterwards to 
their number : and while thefe were 
precarious, the power of the lord raifed 
lip at pleafure the expedants to his fiefs. 
This power was likewife exerted at the 
return of the fiefs, when they had been 
granted for life, or a term of years ; 

(i6) I have fometimes been ready to Imagine, that the 
y^ordjunioref, which occurs very often in andent papers 
and volumes, might refer, in fome in(!ance<«, to thoie 
youths who were candidates to fucceed to fiefs, ' See I>tf 
Ca.ngt^ *voc. Juniora^ 

and 
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and when they defccnded with limita- 
tion in a certain family, and law di- 
rected the choice of the fuperibr, he re- 
fumed, on the death of the feudatory, 
the poffeffion of the land, and took the 
infant-heir under protection. It was 
the court of the lord which, in thofe 
ruder and more violjcnt times, afforded 
the greatefl fecurity to the perfon of the 
vafTal : it was there he found the fitteft 
opportunities of improvement. Such 
was the rife and the progrefs of ivard^ 
Jhip. ^ ^ , ■ ^ 

When it is remembered, that it was 
a law among the Germans, to preferve 
inviolably the friendfhips of their an- 
ceflors and kindred, and to inherit and 
adopt their enmities (17), we may eafily 
conje<£ture, with what ardour of mind 
individuals then entered into connec- 
tions of their own, and with what flea- 
dinefs of conduft they purfued and 
maintained them. The ties of nature 

(17) Tadt. di M, G. r. 21. Suicipere tarn inimidtiu 
jeu patris feu propinqai, quam amicitiaF^ tece/re efh 

H 3 were 
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Were tlot ftrongef, or more facred, than 
the attachments of prince and retainer. 
Shall we then imagine^ that followers, 
renouncing all the objeds of their firft 
and warmeil affcdiont aiid tarnifhiag 
all the luftre of their former glory, 
would ally themfelves with families at 
variance with their princes ? ojr fhall we 
even fancy, that fuch families would 
accept of their alliances ? Rctaindrs lif- 
tened to the counfels of their princes 
(t8)j who, uniting them to the more 
honourable and powerful, employed art 
to extend their greatnefs. Manners 
change not of a fudden : fupertors con-* 
tinned this influence, and gave their 
nvards in marriage. Delinquencies, in 
the one cafe, were punifhed by expuliion 
from the train of the prince, and by the 
infamy attending them ; in the other^ by 
the forfeiture of the fief, 

( I S} Cdfitr fays of Dumnorix, '' Hojus potemiae cau&^ 
matrem in fiiturigibus, hooiini illic nobiliiiiinoy ac poten- 
tiiSmo» flfDnlocaiTe : ipfoxn ex HeWedis axQcem habere % 
fororem ex matre et propinq^uas .fiias niiptum in alias civi* 
tfi(^ cpniocaffc." iik, i. c. ^8. 

Among 
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Amoiiig a people 'vrha felt aU their 
paffions in extreme, and by whom eve- 
ry mark of favpur was received with 
the higheft gratitude, the admiffipn, in-^ 
to the tiain of a. celebrated . warrior was 
neceflarily followed withi &me return. 
Among a people who delighted in pre- 
fents (19), and performed not any aft 
of civil life without exchanging them 
(20), a fituation could not occur, where 
their propriety was greater. Led by 
paffion, and prompted by an ambition 
to conciliate the affeftions of his prince, 
every retainer, when promoted to at- 
tend him, prefented fome gift to which 
the opinion of rude times had annex-- 
ed a value. When land had become 
connefted with individuals, and a vajfal. 
was about to receive a fief^ he was ex-» 
aftly in a fimilar; fituation ; and, guided ' 

(19) <* Gaadent muncnbus*" faid Tacitus in general 
of the G^mans, c. 2i. 

(20) See, in the fame anthor, the ceremonial of mar- 
riage among this people, ^ . 1 8. 

H 4 by 
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by the ikme principles (a i)^ he offered 
a prefent to the fupirior. It is thus 
(i 2) that the right c^ relief was efta-r 
blifhed. 

The Gctmans, jealous of libetty^ 
ftoopcd not to taxes ; but their genero- 

{21) Before this prefent came to be paid la money* it 
conAfted of armour ; and it might be ofered in this ihap<^ 
in Gennanyk 

(az) This right* if known by the name t>irikvium in 
th^ eafher feudal times, mail have acquired it from the 
eonfideration, that^ the prefent given was a kind of re» 
cemj^ence to the faperior for parting with his land : and 
this notion might eafily prevail as times grew mercena^^ 
xj^ It is» however, the common notion, that this word 
Was nbt known till feuds came to be granted to a feries of 
heirs : and, in this eaft» the word got a beginnings when 
the (on of a feudatory Q$nred a preiimt to (be fuperior to 
r$litvCt if dne may (peak fo» the land which the death 
of his anceftor had rendered caduciary. 
' This leads me to remark 9 pradice which ii common 
to antiqu^rips^ When they have fbun j, with much in- 
dattry, th6 age of a pafticiitir word, they invariably con- 
clude, that the ceremony, or incident denoted by it, was 
h6t known till that period* They have no conception 
that the tihg could prevail before the name. They ad 
af philologers, w))ile they ihould attend to thp forc^ of 
l^ii^oryi and (^t fpiiit of agt^s* 

fity 
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lity, and fbndnefs of enterprife, fur-*- 
ilifhed to their princes^ a more plentiful 
iburce to tohtmue their fplendour, and 
to affift theif undertakings. The hearts 
and the arms of their followers offered 
Aem a fu]^ply mor^ effectual than that 
half-granted tribute^ that cold fervice^ 
aiid thofe feeble efforts, which the p0wer, 
or the wealth, of a deipotic monarch, ex* 
adis, or buys from.hjjgf (laves. But it 
was not folder to the glory of a prince 
that his retainers minifiered (23) : they 

relieved alfo his wants and neceilities. 

* 

Were his fons to be initiated in the 
trade of arms, were his daughters to be 
married, or was his .captive family to be 
redeemed, their contributions furniihed 
the feail, or made up the ranfbm. 
Hence the aid (5?4), or benevolence^ 

which 

^^3) Tacit^ ik M, G, r. 15. Mos eft dvitatibut ultro 
ftc virittxn conftrre principibos \t\ armentorom vel fro* 
gum» quod pro bonore acctptonif ctiam neceflitatibiii 
fiibvcnit* 

(14) Spitman and Dm Cawge^ vot. JwciUum. ** It lias 
keen obfervcd by many writers,** iays an intelligent anti* 

^uary. 
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which a vaflal res^ered to \as fuperior; 
. No peopk were jiu^e delicate in tiie- 
pnnt c£ honour than the Germans ; 
and none had ever carried the xnilitarT^ 
uiikituticma to fnch a height. It is ncMr. 
therefore to be fuppofed, but the fc^^. 
lower unworthy of the train of a prince^ 
would immediately be expelled from it» 
and incur the puniihmeat which was^ 
due to his cowardice or per6dy. When 
leteiners got land for fervke^ the fame 
cafes would occur, and the fame rules 
be praitifed. The fuperior would ra-^ 
vifli from a Taflal the fief, which his 
enmt Gt delinquence had made hiiii 
kicapable to enjoy* It is thiis (25) 

that 

^^3.17A *' that in England tbere were in ancient timc^ 
t]^r^e forts of aid due to the Icing from his immediate 
tenants, (and likewife to inferior lords from their imme- 
diate tenants), of common right, or by reafon of feigneury; 
ID wii> aid toi&ake bis eldefl fQ9 4 knight, to marry his 
•Idtft daogkt^, and to raoibm his perfon when taken ia 
war.'* Mi^x% H^, Sx^iif. ^ 396* 

(25} See Spelman and Dm Conge, voc, feioma et Mfi 
9i$a$g. I MtftSfit flmkt^mod tb6iQth«r.^e«fapcc of 
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that the iacideat o£ sfch^at ww pra- 
duced^ 

Such was the origin of thcfe ceremo-* 
nies ami : incidents* They prevailed 
among tb^ Gkrmaae ; tljey were conti^ 
niifid by that people when they had 
conquered^ and followed in every period 
of the feudal progref^ Antiquariea 
have been ftruck with the grants o£ 
land which a fupeiior bcftowed on his, 
vaflfals J but have not attended to the 
hiftpry of property, or to the previous 
connection of thofe parties. They en^ 

ffebeaft wliich happened on thefaildr^ ofheirs^ as* I have 
all along confined myfelf to times, anterior to die peiw 
petttity of thefeiKl. Nor^ for the &ihe ?eaibn, have I 
mentioned the fine of alienation. T« difmeQiber a ^^^^ 
was the invention of late times. When the advancement 
of arts had made every thing tp be bought and fold. 
The flsudal fpirit locked up land from commerce ; but 
the luxury and necefllties of vafTals induced them to alie- 
nate their lands. The confent of fuperiors was ne- 
ce0ary to fuch alienations : a bribe fpfcened them into 
compliance ; and on this bribe the fine of alUnation was 
ere^ed. Time, no doubt, and accident, introduced in* 
upvaiions on ancient cuftom, 

I tered 
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tcred the labyrinth without the clue to 
direft their fteps (26), and were loft in 
its windings. 

But as thefe ceremonies and incidents 
arofe^ and grew with this connedion 
of prince and retainer, fo they attend- 
ed, and were loft in its decline. When 
the life of a foldier, fo expofed at dif- 
ferent times to diiSpation and hardfhip, 
had grown to be irkfome, and induftry 
and labour oflFered a more honourable 
fubfiftence than war and rapine ; when 
the hand of the magiftrate was <irmed 
with power to punifli the offender, and 
government fumifhed protedion and 
fccurity to the perfons and poffeffions 
of men ; and when the Ijpirit of com- 

(26) It is remarkable, that ^tty able writerf art con- 
ftandy commitung errors in what they write coneenung 
feuds. This proceeds from the little attention they pay 
to the way of thinkjng and hiHory of the barbarians be- 
fore their conqueds* The fhort» but comprehenfive and 
fentimentaU work of Tacitus, on the manners of the Gtx* 
mans, is the key touhe In(litmions, the Capitularies^ 
and the Codes of the barbar<an$ : yet how ieldom is it 
appealed to ? 

mercc. 
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merce, and the allurements of luxury, 
had given birth to the arts of peace, 
and the love of wealth : in fuch a 
period, the ufe and neceflity of all pri- 
vate aflbciations were removed ; priices 
forgot their retainers, retainers Ihcir 
prhices ; and thofe ceremonies and inci>- 
dents v^hich had attended their connec- 
tion, and which were vvillingly performr 
ed while that connexion was of advaft- 
t^ge, were confidered as grievances. 
•Vafl^ls yielded not the fubmiffion, Jn 
more peai:ej5ld times, which dangers an^ 
lalarms made them give with chearfui- 
-nefs ; and the fervice injoined by tenijrf, 
grown burdehfome and fevere, ;\f^s 
made eluibry or civil. The heirs or ex- 
pedanta.of feuds found it more fgree^- 
ble .to remain at home: their r(;lations 
thought it more expedient. The voice 
of war ifoundcd not fo loudly ; and the 
talents for bufinefs. and debate, and the 
foft accompUfhments of peace, were but 
ill acquired, or improved, in the hall of 
the fuperior. The appetite of the fe^es 

had 
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had refined, and >#fei dired^'by ou^re 
complicated views, '* Ketalners trufted 
not to their lords the choice of the obu 
jeSs of their ^eiidereft affaflioa: nor 
did liiey lightly center into contra&s (^7), 
which, ui^Iike in their nature to alt 
-otheis, difi consent x£ liie parties dif-* 
folves not. Mote guided by ieuttmast 
^ban the favage and the barbarian^ the 
"member of a poliflied age finds a thou- 
land charms, and a thoufand ^bftacles, 
to incite and obflnidt hid paffions : 
more guided alfo by interdb, h^ oftener 
debaies his alF^ftions to a ibrdid and 
ignoble traffidk ; and diefe iaothires joia-* 
cd their infflueftce againft the incident gf 
marriage. The feverity of the other ia- 
cidents i?vas na lefs felt in a oilltivated 
and commercial age ; and in kingdoms 
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(27) In rude times, before mtiifier»Jia?e acquirecLa 
delicacy, and before the paffions are reftiained bjr lawt, 
tbe obligatioiis of maixiage ve often temporary. Tb« 
fame confeut which gave beginning to this anion can di(^ 
folve ic : and the parties, on every difguft, feek to aaice 
themfelves more agreeably* 

where 
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"where .ibe feudal law has beeii allowed 
i:o \TOar out hj^ time^the dedfions iqf 
Judged^^^nil 1^ fo^rce^^:^ iftatutes, have 
-re4u<ied' them to nothing. The enlar-- 

gkig' e5^perie»ce -of men is ^ver alt^mg 

» - • 

thieiriiisfeners : the prefeirt ftill improves 

^on the p4ft : and thofc cuftoms ahd at*- 

- • • • 

^adwncrita-^hich one' age adoptis, and 
•^rfties with pleiafure, the next' renotrn- 
•iies,.a»d -avoids as opprefiive and gtie- 
'vbus; Clonftant' alohe ih the chatigefe 
nhey eiehifbit, men ^re ' ever fumilhihi; 
-the'riiateriarts cf thttfc -motley pijftUi^e^ 
. w4*6h i^^^6(Q^iAiCti^r^!6rf. 

» * I t 
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''E'are noti however^ to iiriagihe, 
* that all the territory whidh the 
conquering nations acquired by their 
valour^ .Wras 'imwicdiately converted, into 

tiers* 
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fiefs. The German hitions only occu^^ 
pied in their owa a»intry!, as much ter^ 
ritcdy as was fufficient to maintain them. 
.The princes wbor repijefented^ fpch na- 
tions did the like ; and the lands which 
remained wer^ Partly claimed . by the 
ancient inhabitants of the . conquered 
provinces, and partly pofTeflTed by a free 
title. Warriors, who fought for thenv- 
felves, and to whqxn liberty and iplear 
dour had the greateft charms, were not 
, to be fatisfied with the precarious pof- 
ieflions they received frpjro t^eir leact- 
ers. They feized alfo on eftateSf which, 
holding of iio fuperior, were fubjefted 
to no fervice : and thefe they diffipated 
in expence, difpofed of by fale, prefent-r 
ed in donation, or trftnfmijtted to thei? 
heirs ; exerting over them all the rights 
of the moft abfolute property. The 
codes of the barbarians perpetually al- 
lude to fuch eftates, which they diftip- 
guifh by the term allodial (i) j but they 

.offer 

(i) AlUaium'-'^--^^ prasdium liberam nuUt fervltoti 
p^o^ium ; ideoquey^«^0 oppofjtpiiiy quod hoc feaiper a- 
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qfFer not any grounds by which to ax^ 
count for this enlarged notion of a pri- 
vate property over land. Would we find 
its origin, we muft look for it in the cut- 
toms of the Germans. 

The inhabitant of Germany marked 
out a piece of ground around the cabin 
he had built (2) ; and having inclofed 

this 

)icai iabjacet fervitati*-— — Dicicar etiatn allodium term 
libera^ quam quis a nemine tenet, nee recognofcit, licet 
ik Id alieno dilhidu et jurii*di£lioDe : ita qaod (blum eft 
fub domino diftri^us, quoad pfotefUonem et jurifdidio- 
tiem. Spelman^ voc. Allodium* See alfo Gloffaire du drdi 
Franois, par Laufiei-e, Monte/quieii^ li<v. 30. cb. 5. and 
Hume's hift. Append. 2* 

(2) Tacit, di M* G« c. i6« NuDas Geilnanoram po- 
pulis urbes habitari* fatis nocum eft, ne pati quidem inter 
lejun£tas fedes* Colunt difcreti ac divert, ut fons, uc 
campus, ut nemus placuit. Vicos Jocant, non in nofirom 
morem, connexi« et cohacrentibus ledificiis : fuam qui/que 
ddmjim fpaiia circumdatt five adverfus cafus ignis reme- 
diuniy five inicitia aediiicandi. 

Montefquleu lias imagined, (V'efprif des Loix^ U^. f 8. 
ch, 22.), that the Balick land was within the inclofupc of 
the German hou/e ; and that the Franks^ when they had 
acquired new poiTeiSons, continued to call them Balkk 
lands. The authority of this author is doubtlefs very 
^reat ; bat let us ftop a. moment to inquire into his opi* 

X nion. 
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diis ground, it became an objeft ef his 
fondcft attachment ; and he poffeflfed it 
in preference to all others. Nor did the 
public, though it annually cultivated' a 
diflFerent territory, find it at any time 
expedient to call back to its ftodc thofe 
Ipaces which individuals had occupied, 
or to reftrain their extent. Within thefe 
inclofures they fancied they had found 

nion. If the Franks had been fingle ib farroonding t)ieir 
r> hott/es with an inclofure, this opinion had been }aft and 
cbndafive. The fa£l, however, applies equally to every 
GernlTan nation. It moft therefore have followed, if this 
opinion was well founded, that ^z %alich lands Were 
common to all the barbarons nltloas ; for the lands of 
the boufi were common to them. But every body knows, 
that the Salick lands were parlicolar to a certain people^ 
The condufion then is obvioos^ that the Salisk Umds werer 
fiot the lattds tfthe boufe. This opinion of Monteiquieu 
appears likewiie to be fingukr : for it is generally 
thought, tbaf the Salick lands, and the iallcJtlanu, wereib 
named from being peculiar to the Saltans or Pranks : and 
this notion is ea(y and natural. Modial lands were com- 
mon to all the Goth 'f^ nations : thefe then were the bmds 
cf tbi bwfi. With it%2s^ to the fucceiDoa to SaUck and 
AUodial land, it is probable that the fame principles ^u 
reded it. But in the one, the women were entiidy ex- 
cluded ; in the otber^ there was a diftasc p«ffibiiity «f 
their fi^ccecdittg. 
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nn afylum i and iho^ld the rage pC their 
.eaeoiies 4)urAje and overtake them there 
l(3)> a double penalty atoosd the delin^ 

The continued eojoyttient of lauds to 
^hicfcthey were fo firmly united, made 
to^ feacy them more peculiwly theii^ 
own : and while they defended them a- 
^ainft . every invader, or fliared them 
with their friends, the exertioil of the 
priv^eges of property led to the con- 
ception of the right of it j and the ab- 
ftra<3: idea conveyed by that;term, and fo 
little kiiown in thelDeginniAgs df fociety, 
became gradually evolved. It is indeed a 
fg£t no lefs curious than certain (4), that 
wkeQ the barbarians had conquered, 
the particulat ipaces furroiinding^ the 
houfes of the warriors were the firft 
portions of territory which were redu- 

(3) Compare the fpirit of the following laws : Wijigoth. 
lib. 8. tit. u L ^. B»rg.ddid. i. Hi. 5. ^al. tit. 6. §• 3, 
Aim. tit. 10. lu 31. 81. 82. ap. Lindinht. 

(4.) LocecB. Antiq. Sueo-Goth. t< 19. 

i 2 ce3 
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ced to commerce. From thefe the tranfi- 
tion to others w^s obvious : ^d their 
minds growing in their powers, and 
enlarging by obfervation of the cultiva- 
ted manners of the conquered provinces 
{5), no wonder (6) they every where took 
pofleffion of lands which were free and 
allodial. 

It occurs, next, to inquire concerning 
the principles which diredled the fuccef- 
iion to thefe lands : and for this end, we 
mult again turn our eyes to the woods 
of Germany. 

(5) Some of the conquering nations entered into for* 
mal agreements with the Romans, which indueed thenr 
to obferve the manners of that people : the moderatioa 
of others produced this t&Gt without fuch agreements. 
And with regard to the Saxons, they could not but im* 
bibe, during their wars With the Biitains, fome part of 
the civility in which the Romana hadJuftrsded ihofe 
iilanders. 

(6) Perfons who had received crown-ieneficei were 
fometimes in ufe todifpofeof them in property, and to 
purchafe them back again as allodial lands. This fraud 
(how» the frequency of allodial po/Icffions, See Lindenbr. 

- "S 
. r • 
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. Among the Qermans, the fons of a 
warrior, fliaring conftantly in his plea- 
fures and fatigues, felt ftrongly his 

attachments. His daughters, more 
referved and diftant, wanted opportuni- 
ties to improve their fympathy. His 
connection with the former grew more 
and more ardent; his connection with 
the latter grew colder and more indiffe- 
rent. The Iknds he had occupied, and 
the objedfcs he valued, were fondly re- 
garded by the former ; and they con- 

tinued to poflefs them. But (7) the 

latter 

j^) L£g. Rip, tit. 56, §.3. ap. Lindenbr.'^'^^^ DQtj| 
iririlis fexus extiterir, fGcmina in hereditatem aviacicam 
non fuGcedac." See alfo Leg, ArtgU et Wer. tit^ 6, &C. 
It 18 worthy of remark, that if a woman who had the 
jg|Ood fortune to inherit land (hould have a living child 
in marriage, and die in childbed, her eftate w^i^t to her 
hufband. This law is curious, and points out the ori- 
gin of the incident, which lawyers hav« diflinguifhedby the 
title of the Courtejy of England, thQ' it was by no means 
peculiar to that kingdom. The reader will allow me to 
tranfcribe it. Leg, Alam* tit* 93^^/. Lindtnir.p. 387. 
'* Si qua mulier quae hereditatem paternam habet, pol^ 
liuptnm praegnans peperit puerum, et in ip(a hora mor- 
tua fuerity et infans yivi(s remanferit aliquanto fpatio, vel 

I 3 UOIM 
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fatter thought not of appropriating fob-? 
jeSs in which their hearts found not any 
claim. 

It was agreeable to a warrior to tranfr 
mit his liberty and greatnefs to bis pp-? 
fterity; but his fonS alone .could fup-? 
port tl^efe advantages ; and his lands 
furniflied the means to continue them. 

a 

The daughters were little interefted j 
and ihherited not poffeffions which they 
had not acquired^ and could not des 
fend. 

Farther, iti thbfc times the hufbands,' 
fiy a* fingular cuftom, offered portions 
to the wives, not the wives to the huf? 



unius horse, ut poffit aperite ocalos, et videre culmen do- 
mys, tx quatuor parie;es, et poftea dcfundus faerit, he* 
reditas matcrna ad patrem ejus pertineat. Et tamen fi 
tertes habet pater ejus, qaod vidifTent ilium infantem o,- 
colos aperire, et potuiiTcf culmen domus videre, et qua- 
tuor parletes, tunc pater ejus habeat lieentiam cuni lege 
ipfas res defender e." This law may be compared with 
Coke oa Littleton, ch. 4. fed* 35. ait. Curtejie D^En* 
glclcrre, 

bands ; 
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baiids (&) J and thefe correfponded to 
their rank and merits. Enriched by the 
prefents they received, and removed in-- 
to other families) the women neither 
expe3:ed nor oblained pofleffions from 
tbek own. The males fucceeded to the 
lands of their anceftors ; and cuftoo^ 
growing into law, the females were al- 
moft totally excluded froni allodiftl poir 
feilionst 

These were the different afpeds which 
land every where aifumed on the con- 
quefts of the bajba^iaAa ; and they mu-^ 
tually communicated an inHuence to 

each other. The more enlarged notions 

. '■ • • . - 

of property implied^ in allodial pofie£* 
fions haftened the perpetuity of the 
feud ; and the power and afliftance 
whjch feudal lords derived from their 
vaflalsf the high compofitions exa(3:ed 
for the injuries , they received* and the 

(8) Tacit, de M. G. r. 1 8. *' Dotem non u^cor marito, 
fed^u^fpri naritqs ofiert." The codei'of th« barbariaDs 
pdrpntually: aUudc to this cu^xn. See Idnienhr, va{. 

^ . lit otbe<? 



\ 
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other privileges to which they were in* 
titled, rendering their authority and 
weight more coniiderable, and placing 
them in a higher point of view than al-* 
lodial proprietors ; thefe, allured by fuch 
advantages (9), refigned their lands, re- 
ceiving them back again in the form 
of fiefs. And this pradice coming to 
be general, the feudal plan was fully 
eftablifhed. 



S £ C T. IV. 

An appiication of the foregmg theory t§ 
the hjftory of England. 



IT is eafy to apply thefe refledions to 
th? German and Gothic kingdoms^ 
and to afcertain in each the changes 

(9] Marculf. lib. i. form. 13. Montefq-liv. ji.ch. %. 
Hume, Append. 2. Hurd on the Engl. conftitution» and 
Ihe Encyclopedic m9t Fie/^ 

and 



\ 



j 
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and varietiea which have diftinguiihed 
the ftate of land. A detail, however^ 
fo minute and particular, would at pre- 
fent be tedious and irkfome; and our 
fubjedt confines us to the hiftory of Eng- 

land. 

» 

The Saxons have been reprefented as 
the moft warlike and uncultivated of all 
the German tribes (i); and they re-* 
tained the longed their original rude- 
nefs. The phlegm of temper peculiar 
to this people, their confinement to an 
iiland, and that cruel policy which taught 
them to exterminate the Britains, re- 
tarded their refinement, but fecured 
their independence. The fteps by which 
they ?idvanced were flow and cautious^ 
but firm and certain. The different ap^ 
pearances exhibited in the feudal pro^ 
grefs, and thofe ceremonies and incidents 

(i) ^'Saxonesoinoium^s regiones'incolentiap barba- 
rprufiiy et aoiniis, et corpora m viribus, etlaboram in proD- 
Ills tolerantia, fbrtiflimi habiti.'* Zoscimus bift. lib. 5* 
And Apt' MarcelUnui has ob(krved| lib. 3. ^* Prse ceteris 
bofiibas Saxopes timeptur." 

which 
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which conftantly attended them, were 
known, and had been unfolded in the 
Saxon period. The perpetuity, howe«- 
ver, of the- feud was not &eqpient ; 
and a gre^t fhare of territory waa pof- 
feffed by a free and allodial title. The 
fauodationa ^tere laid, ^1)4 ^^ walls 
were erected ; but the top waf waating 
t^ the febrick. The event was about 
to eftablifh itfelf>. wljea it \!iras haftened 
by the manners and \5Fay of thinking of 
a, i»ore cultivated people. 

The Normans, to whoqi; waFsao^ 
foreign expeditions had cpmsgLunicatejc]| 
the improvements of Europjsr, brought 
along with thepL intQ this ifland; the 
perpetuity of the feud , aijd to the in-» 
vaiion of William, on iwfMch fo many 
Iriftorians have . difpfeiyed their preju-* 
dices, and fo few theii: oandour, are we 
indebted for our firft advances to art 
and civility. Lands, at this period pre- 
carious, and defcending in limitation, 
were made hereditary and perpetual; 
allodial poffeffions w^ere converted into 

fiefs } 



fiefs; and the fetidal law (2), in its more 
enlarged condifto», iprecid itfelf over 

But 

(2> A fimilar progrefi of the date of land is obftryablo 
in Scotland. Laitd in that kingdom was originally feudal 
and allodia. The feudal was arbitrary^ or for life, o» 
defcended to a (erif s of heirs, till the reign of Malcolm II. s 
find perhaps there might be feme inftances before that 
period of the perpetuity of the feu4» and of the conver* 
fion of allodial lands into fiefa. Alter this period the 
feudal fyftem was made general in Scotland. A writef of 
great name has reprefented it as altogether improbable^ 
diat the bnllc^ of a people would- rdign their free lands 
to fflbjeft thca to tcaare, Thera' is not a fonrce of 
greater niftake than th& judging of the notions of one 
age by thoie of another. This praAice took place ia 
every kingdom which the German and Gothic tribea had 
ete€tod : and it was a long time before the incidents at* 
tendiag tenure were confidered as grievous; It was not 
the views of ezaUing their fovereigns, which inclined in- 
dividnals to refign their free poflefiions ; nor was it tb< 
power or tyranny of fovereigns which brought about fuch 
refignations* It was the advantages enjoyed by the te^ 
pants iff capites which Induced allodial proprietors to 
.phange their property into tenure. 

I know that Spelman has conjeflured on this occafioo, 
that Malcplm IL ha$ been roiftaken by the Scottifh hiflo* 
rians for Malcolm IIL ; and that the laws which bear 
t^e name of the former are to be afcribed to the latter* 
But this antiquary perceived, that if the perpetuity of 
(he iea4 ^^ ^^Y known in th^ reign of Malcolm III, 

the 
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But no fooner had the fyftem attaiaed 
its height, than the marks of its decline 
were at hand. William and Rufus ex* 

the feudal caftoms could not have been unfolded with ib 
much minntenefti as to have been reduced to a fyflem 
in the time of his Ton David U ; and yet the Rtgia Aftf* 
jeftas, the old Scottifli inlliputei which Gontaias a veiy 
perfe& Hate of the feudal cuftoma* appears to have bcei| 
compofed at the command of that monarch. This ob 
jedlion feemed to have weight ; and he removes it by ato« 
pthcr conjedhire, which fuppofes, that David I, waamiA 
taken for David IL In this way, the hand of an anti- 
quary may mould every thing to his opinions. The mat« 
ter is doubtlefs important: for^ to judge by their .dates, 
the Regia Majiftas preceded GUaruili aud the Englilh 
muil have borrowed from the Scots themodel> or the ex* 
preiSon, of their laws. 

I enter not, however, into this difpute. In either cafe 
the principles I proceed on appear juft; only it would 
follow, if theconjedures of Spelman are allowed, that 
Malcolm III. might have imitated the example of William 
. the Norman, in extending the perpetuity of the feud. 
From theie times the dodirines of the feudal law became 
burdenfume ; and continued to be fo till their feverities 
were taken away in the reign of George IL I (hall con- 
clude ihis note with obferving, that the learned judge* to 
whom I have already referred, has paid Spelman the 
compliment co adopt and adorn tho(e conjedures of his 
juft now mentioned. The curious reader may compare 
Spelman on Feuds and Tenures^ p. 28. and the firft in 
erd«tr of the EHays on pritiih Antiquities. 

aded 
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aded its duties with too full a feverity ; 
and Hemy L though he granted a char- 
ter t6 remedy thofe oppreffioiBy 'ySt 
carried them to greater extremity thao^ 
his predeceflbrs. Succeeding princes imi- 
tated his example; and the rapacity 
of King John was infatiahle. The \)3^ 
tons afferted their liberties ; the Magna 
Charta was granted ; and fome mitiga- 
tion was applied to their rigours. But 
the feudal claims and pretenfions were 
ftill confiderable and oppreilive, aivi 
feemed to be altogether incompatible 
with the growing foftnefs and humani- 
ty of manners. They continued, how- 
ever, till Charles II. mounted the throne 
of his anceftors ; at which time the mi-* 
litary tenures, with the fruits and inci- 
dents attending them, were aboliihed. 
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Coaccroii^ xbe AHf iQ^t of tiie 
ItKGLlSH CONSTI1rt7TION, 



PART m. 



Of the orjdefs of men in Oertaany 

and England. * . 



E C T 1 N h 



Of the di/iin^ion q/ Hanks* 



WHen fociety hai increafed in it* 
numbers, and nxeh, drawn by 
the profpeds of advantage, hatef 
tinited their forces ; when individuals have 
acknowledged an intereil fuperior to their 

own. 



i 
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own, and confider themfelves as thje 
members' of a great body ; when com- 
munities, .as well as the parties Injured, 
conceive a refentment againft criminals^ 
and a public magiftrafe exacts fatisfac- 
tion, and moderates the rigour of re- 
vengej in a word, when the idea of a 
public^ or a country, is fuggefted, it is 
then' that the diftindion- of ranks takes 
place. 

.This idea, the firfi of any value that 
is farmed by men, and the mod enlar- 
ged, the moft generous, and the moft 
beneficial, which is at any time concei- 
ved, operates, with the fuUeft efficacy, 
in the ruder periods of fociety. The 
great paffion of the German was thd 
love of his country j and unfolicited by 
that variety of objeds which employ 
the attention in a cultivated age, and 
undillra£ted by thofe diyifions of labour 
which then prevail^ he was at full lei^ 
fure to indulge it. The Ibciety to 
which he belonged, Was neither compli-* 
cated in its form, nor were its poffeffions 
extenfive ; and he was able to atteAd^ 

3 without 
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without embaitiffment, to its intercft. 
He was flattered by the part he fuftaiii-* 
ed in the adminiftfition of affairs ; he 
was flattered by the protection which 
was conflantly afforded him amidft the 
violence of the times ; and, unacquaint- 
ed with a private property, he was 
chiefly fupported by an annual allow- 
ance from his country. His tribe, 
therefore, was the important objed 
which filled his thoughts ; and he em- 
ployed all his efforts to advance i(s^ 
glory. Every purfuit which contribu- 
ted to this purpofe was great and glo- 
rious : every purfuit which deviated 
from it was mean and ignoble. This 
great idea gave ftrength to his arm in 
the field : it gave firmnefs to his coun- 
fels in the fenate. It was his country 
alone for which he lived ; and when 
the vigour of his body, or the power of 
Kis mind, was wafted or impaired by the . 
attacks of difeafe (i), or the decays of 

age, 

(i) Canvolcus, one of the kings of the£burones» find- 
!ng himfelf infirm from age^ and being deferted by hit. 

partner 
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atge, he had recourfe to the dagger, or 
to poifoii) aAd difdained to retain a life 
vrhich was ufelefs to his nation. 

In proportion as they promoted the 
intereft of the tribe, the charader of in- 
dividuals in fuch a period was eftima- 
ted. In this view, their adions were 
examined, and their importance adjuft- 
cd. This was the principle upon which 

partner Ambiorixy difpatched himfelf by poifon. Cap/ot, 
Uh, 6. r. 3i« ^/7/ff/ //4!z/rV4</ charadlerifes the Spaniards 
in thi)i tnanner : 

" Prodiga gens animse, et properare facillima mortem, 
^ Namque ubi tranfcendic Horentes viribus annos, 

Impatiens svi fpernit nbvilTe fenedtam, 
, Et Fati modus in dextra eft»" 

lib, I. or. 22Cr 

- Other nations feem alfo to have thought in the fame 
manner : *^ Lex eft apud Ceos/' (fays a judicious au- 
thor), ** ut ii, qui fenio plane confedi funt, tanquam ad 
hofpitalem menfam fe invitantes, aut ad quoddam folenne 
facrificiam adfcendentes, et coronatiy cicutam bibant, 
quando fibi ipfis confcii Tunt, fc ad curanda patrias com* 
moda inutiles effe, animo jam ob aetatem aliquantulum 
delirante." Julian. lib, 3* r. 37. 

The fame way of thinking was in part adopted by the 
Stoicks. See C/V, de Finibusy lib. 3, 

K the 
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the different orders of fociety arofe; 
this was the principle from which they 
derived their value. Is not the foldier 
more efteemed than the flave ? is not the 
noble more efteeihed than the foldier? 
and the king than the noble ? As the 
fphere in which he moved was more or 
lefs ufeful, and as his zbxmt&xoxx with 
the public was more or lefs intimate ; fo 
was the rank and value pofTefled by the 
citizen more or lefs honourable. 

It will not be faid, that the merits 
they poflefs are the fource of that refpeft 
which is paid to the great ; and nature, 
it will not be faid, has diftinguifhed, by 
certain and unerring marks, the mo^ 
narch from the fubjedi, and the noble 
from the flave. To their riches, how- 
ever, many will be apt to afcribe their 
value. But the mifer, with all his 
hoarded treafure, is treated with con- 
tempt. Is it then to the eafe and con- 
venience, to the luxury and fplendour 
they enjoy, that we give our approba- 
tion ? The private man, whom fortune 

has 
8 
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has favoured, frequently pofFeffes thefe 
advantages in a higher degree ; yet was 
it ever known, that he obtained that re- 
gard which is heftowed on nobility ? 
And what fliows the entire weaknefs of 
this argument, the diftindion of ranks 
' is prior to the eftablifhment of pro- 
perty. Kings and nobles appear in fo- 
ciety before land devolves to individuals, 
and before laws are framed to give fe- 
ciirity to pofleffions. Filled and pene- 
trated with the idea of a public^ men 
diredJ: the diftinftions of rank by the ad- 
vantages which refult to the community 
from the conduft of its members ; and, 
according to th6 connedtion of ranks with 
the community, they determine the ho- 
hour and attention conferred on them. 



• \ 
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SECT. n. 



Of the German and Saxon Kings. 



WHiLE they remained in their 
woods (1), the regal dignity was 
very rare among the Germails. It waa 
not till they had fettled in their con- 
quefts that it grew to. he univerfal. 
Their ftates, when they meant to extend 

(i) The Marcomani and Qjiadi had kings: " Juxta 
Hermunduros/' fays Tacitui, *' Narifci, ac deinde Mar^ 
comani et Quadi agunt. — Marcomanis QuadKque ufquc 
ad noflram memoriam reges manferunt ex gente ipforuniy 
nobile Marobodui et Tudri genus." — And he obierves^ in 
the fame place, ** Praecipua Marcomanoram gloria viref-' 
que, atque ipfa etiam fedes, pulfisolim Boils, virtutepar* 
ta. Nee Narifci Quadi ve degenerant." dg M. G, e, 42^ 
It likewife appears from the fame author, that the ' Go^ 
thones, the Rugii, Lemovii, and Suiones, allowed of 
kings, r. 43, 44. The other flates of Germany were in 
the form of republics ) but it it difficult to fix their 
number. 

their 
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their arms, or found it neceflary to dcr 
fend their territories, fubmitted, in ge- 
neral, to commanders, who renounced 
their power when peace was re-efta-' 
blifhed. Generals only for a time, they 
funk into their former charaders, when 
the war or expedition, to the manage- 
ment of which they had been eleded, 
was concluded ; and every citizen was 
^dv^nced» in his turn, to command the 
tribe^ But having left their habitations, 
the continual wars in which they were 
-engaged, gratitude for fervices perform- 
ed, and the public intereft, which might 
be hurt by the contentions of the great, 
but chiefly th6 invefting in one perfon 
the bulk of the conquered territory (2), 
made them fond to continue their ge- 
nerals for life ; and thus kings became 
neceflary members in the governments 
'they eflablifhed. 

In this manner Hengift came to be 
king over the Saxons. At firft the lead- 
pjr of his people, it was not till fome 

(z) Part 2. fe6>. I. 

K 3 years 
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yeirs after his entry into Britain (3}, 
that he rofe to the royal dignity. But 
neither in their own countries, nor in 
the provinces in which they fettled, did 
the German or Gothic nations annex a: 
fupreme dominion to this rank. Kings 
they rcfpeded as the firft magiftrates of 
the ftate ; but the authority pofTefTed by 
them was narrow and limited. The 
public intereft was fuperior to every 
other conlideration, and animated the 
thoughts, and diredled the purfuits, of 
every order of men. ^ 

When the fufFrages of a German com- 
milnity had advanced a more diftin-- 
jguifhed citizen to the kingly rank, he 
divefted himfelf of every attachment of 
nature, and of friendfhip, and ftudied 
to diftribute juftice with the utmoft im- 
partiality. He was folely attentive to 
the intereft of his tribe ; and the ap- 

{^y Heretogan was the Saxon ttrm for general -,, SLnd 
Hengift, and hi.> brother Horfa, were refpcdtively' diftin- 
guilhed by that appellation till the year 45 5. Saxon annals^ 

A 13. ' "■'* 

plaufe 
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pkii|{b and approbatipn of his counUy*- 
men foftened th(? toils and anxieties of 
his iituation. But did he^ at any timei 
relax his activity and martial ardour; 
414 he employ his abilities to the preju- 
4ice of his nation, or faijcy he was fu- 
periqr to the laws ; the fame ppwer 
which raifed him to honour, humbled 
^nd degraded him* The cuftoms and 
councils of his country pointed out to 
him his duty ; and if he infringed oh 
the former, or difobeyed the lattei;, a 
fierce people. fet afide his authority. 

The condition of the times neither 
allowed him to aflume much grandeur, 
or to enjoy much eafe. His long hair 
was the only ornament he afFeded (4) ; 
and to be foremoft to attack an enemy 

was 

(4) The capilUrum veneratio was very great among 
the German and Gothic nations, and gave birth to many 
cudoms* Thus, when a people would deprive their (bve- 
reign of his throne, they cut ofF his hair. The fame 
thing was done, when a nobleman' was to be reduced 
from his rank. It alfo made a part in the punifhment of 

K 4 kf^ 
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was his chief diilindion. Engaged in 
every hazardous expedition, he was a 
ftranger to repofe ; and rivalled by half 
the heroes of his tribe, he could obtain 
little powen Anxious and watchful for 
the public intereft, he felt every moment 
his dependence, aad gave proofs of his 
fubmiflion. 

He attended the general aflembly of 
his nation, and was allowed the privi- 
lege to harangue it firft ; but the arts of 
perfuafion (5), though known and re- 
fpedted by a rude people, were unequal- 
ly oppofed to the prejudices and paffions 
of men. 

Ignorant of the ufe of money, he knew 
.^ot that fource of corruption which is 
fo fatal to the virtue of poliihed ages \ 

an aduhcrcfs. Tacit, de M, G, c, ig, Hottom. Fran, GaB,. 

e. 9. JVilkinSf Leg. AngL Sax, /. 6, •' Les Rois des 

Francs," fays Montefquieu, " des Bourguignons, et des 
Wifigoths, avoient pourdiad^me leurlongae chevelure.*' 
/ii;. iS. cjb. 23. 

(0 — Audiuntur, audloritatc fuadendi toagis quam ja- 
bendi potellatc. Tacit, deM% G, c. 11. 

I and 
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and the stnnual allotments of his tribe^ 
jand the revenue arifing to him from th^ 
divifions of booty (6), the contribution^ 

of 



. (6) The plunder they acquired was a {bnrce of confi- 
4erable wealth to the Gauls and Germans, and was the 
oecafion of perpetual contention. *' Familiaris*' (fays Po- 
lybiua) *^ eil haec Gallis infania, qnoties aliena rapuo* 
runt; ubi prsfertim mero ciboque (e(e ingurgitarunt.*' 
lib. 2. ^ The king, or genera), though intitled to a divi- 
£on correfponding to his dignity* retained not what ihare 
lie pleafed of the booty. The dory of Clovis» on this 
heady is famous, and difcovers the limitation whic}\ the 
jibeny of the people, impofed on the greaceil moi^archf. 
A bifliop was defirous to have a certain vafe returned tp 
Um, which had been taken by the Franks in the plunder 
of his church'; and for this purpoTe he applied to Clovii, 
*^ Epifcopus autem ecclefiae illius," to ufe the Ian- 
'guage of the hiftorian, ^* miflbs ad regem dirigit, pofcens, 
^tiialiud de facris vafis recipere non mWeretur, falcem 
yel urceum ecdeiia fua reciperet. Hxc audiens rex, ait 
diunciOy Sequere nosvufque Sueilionas, quia ibi cun^a quse 
acqoifita ftint dividenda erunt^ cumque mihi vas illud 
fors dederit, quae Papa pofcit, ^dimpleam. Dehinc ad- 
veniens SuelEbnas, cunfto onere prasdae in medium pofito, 
ait rex, Rogo vos, o fortiflimi proeliatores, ut faltem mihi 
Vas illud extra partem concedere non abnuatis. Hoc rege 
Vicente, illi quorum erat mens fanior aiuiit. Omnia* glo- 
riofe rexi quas cernimus tua funt, ied et nos tuo fumiis 
dominio fubjugati; nunc quod tibi bene placltum videtur 
\iMOt nuUifs enim poteilati tiiae refiflere yalet. Cum illi 

hsec 
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of individuals, and the fineft of crlfiH^ 
pais, were fcaiity and precarious. They 
ferved, with difficulty, to fupport his 
hofpitality and luftre : and though they 
had been greater, and more certain, he 
could not eafily have employed them to 
extend his influence, while the metals 
(7) were not marked with a fign of 
value. 

The jiuthority of a Saxon monarch 
was not more confiderable* The Saxons 



haec ita cMxident, unus levis invidas ac facflis cum voce 
magna elevatam bipennem, urceo impulit, diceas, HihiX 
hinc accipies^ nifi qua tiki fort 'uera largitur^^. Greg^r. 
Turomn. lib. 2. r. 27. 

(7,) " ChcJE les peoples," fays an author who faw de^ 
into the hiflory of mankind, <^ qui n'ont point de mon- 
noie, chacun a pea de befoinsi et \e% fatisfait aifement 
(ct egalement. L'egalite efl done forcee : aufli leurs chefs 
lie font-ils point defpotiques, — Les fruits de la chafle, 
de la peche, ou dt$ troupeaux, ne peuvent s'aiTemUer en 
afiez grande qaantite, ni fe gardez ailez,,p0ttr qa'un 
horn me fe tcouve en etat de corrompre tous l^s autres : 
^au lieu que, lorfque Ton a des fignes de ricbefles, on pe^t 
faire un amas des ces fignes, et les diHribuer a qui Tpn 
veut.? Monte/quieu^ ii*v. i8» f. 17. 

iubmitted 
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iubmitted not Xo the arbitrity rple of 
princes. They admiijiftered an oath to 
their fpvereigns, which bound them to 
acknowledge the laws, and to defend 
the rights of the church and people ; 
and if they forgot this obligation (8), 
they forfeited their office. Jn both 
countries, a price was affixed on king^ 
(9), a. fine expiated their murder, as 
well as that of the meanefl: citizen ; and 



(8) Tjrrel, Introd, p. 58. The office of King is defcri- 
jbed in the following manner, in the laws of Edward the 
Confeflbr : *^ Rex autem, quia vicarius fammi regis eil, ad 
hoc ed conflitutusy uc regnum terrenum, et populum' do- 
'mini, ec fuper omnia {an£lam veneretur ecclefiam ejus, e( 
Yegat, et ab injurioiis defendat, et maleficosab ea evellat^ 
et detlruat, et penitus difperdat. Quod niii fecenr, nee 
liomen regis m eo conftabit, verum teftante Papa Joanne 
nomen regis perdit :" — Wilkins, /, 200. See alfo Lud. 
Imp. Capit. add. 2. r. '22. ap, Lindenhr, I would like- 

-Wife, on this head, refer the reader to the defer! pjtion 
which O. Rudbeck has given of the oath taken by the 
Swedifti monarchs, Atlanta torn, 1 . /. 279. 640. 

(9) Leg. iEthelft. et Jud. civ. Lund. ap. Wilkins, p. ' 
64.71. • ■ ■■■_'■ 

r 

the 
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the fmallcft violation of ancient ufage 
(lo), or the leaft ftep towards tyranny, 
was always dangerous^ and often fatal, 
to them. But here, fo|iie cwie may 
urge, Did the feudal fettlement produce 
then no alteration on the condition of 
royalty ; and while kings were invefted 
with all the territories of nations, were 
they able to acquire no dominion ? 

It is eafy to reply to this queftion. 
We have already inquired into the ori- 
gin and fpirit of this fyftem ; and have 
feen how naturally a king or general 
was advanced to reprefeQt his tril|e ; an4 
how the bulk of the territory was veft- 
jcd in him for the ufe of the people. 
We have feen, that his ambition was 
excited by thefe circumftances ; and that 
}ie fought to employ them to his advan- 



(|o) Sigcbryght, King of the Weft Sa^^oi^s, was (ct a* 
fide for illegal and opprgflive pr^dlices, Saxon annak, 
an, 755. The irregular life of King Edwy produced, in 
like manner, his difmifiipn. Tyrrel^ Introd. p, 69. And 
Queen Seburgh was dcpofed becaufe the people would 
not fight under a woman, Bacon^s difcourfe^ p, 30. 

tage. 
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tage. jBiit wfc have alfo obferved, that 
the jealoufy of the people was thence 
awakened, that they loft not a moment 
to defend their rights, that they direct- 
ed the progrefs of feudal poffeffions, 
and that they taught that fyftem to af- 
fume thofe appearances (i i) which were 
moft favourable to liberty. 

The head, then, of a feudal kingdom, 
It is anfwered, might poflefs fome fhaf e 
of influence, when feuds were preca-- 
rious or annual : but when thefe were 
granted for life, or for a term of yearsi 
this influence was diminiflied ; and 
when they had advanced to be heredi- 
tary, it was totally deftroyed. Every ftep 
in their progrefs leflened the authority 
of kings (12), and the laft reduced it 

to nothing. 

PrinceSi 

(11) Part 2. 

(12) It is obfervabloi that the advocates for tyranny 
call in religion to their aid» when they find, that the te(* 
timony and informations of hiftory are too Urong for 
their arcs and diiguifes* They trace back, with an im« 

pious 
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Princes, it is allowed, when they dif^ 
iributed to their fubjeds the conquer- 
j^d territory^ retained a proportion foi? 
the expences of governmeiit^ and thief 
fupport of the royal dignity. But wars 
being as yet obnoxious to no charge 
( 1 3), and the condition of royalty con-* 
neded with no grandeur (14), the proH» 

portiod 

pious zeai^ the rife of government to tti6 Deity. Tkty 
.proudly call a fovereign his vicegerent and delegate ; and 
affirm, that he poireiTes the marks of a divihe commif- 
' fion : they dwell on his indefeafible rights which no 4^' , 
of his^ however oppreffite, can invalidsite; aiid they 
ibiind the dodrine of paffive obedience. But in all this 
they talk not the language of reafoii ; they difcover their 
illiberal minds, and (how that they were anworthy to en^ 
joy the privileges of a free adminiHratioa. Their argu^' 
meats carry their refutation along with them ; and fev/ 
men can liflen to them without indignation. 

(*:3) T^^ Saxon foldicr fupported hlmfelf oh his ownf 
expence. It was not till manners had been refined vety 
much, that troops received pay for fervice, that {landing 

armies were introduced into Europe^ and that maay oVm 
ftates loft their liberty. 

(14) It is told of Henry II. who was a gre^t anj 
powerful monarch, that he had but three difhes at hh 
uble. The paiTage which records this fa^ is carious^ 

and 
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. portion required was iacondderable ; and 
iht jealoufy of the people did not allow 
them to exceed it. Nor could they fup- 
fdi^ their neceffities by the allodial poi^ 
itJfiosLS which they fcized. This privi- 
l^^f which was given to the meanefl 

• 

and drfcovew the genius of the age more than the paint- 
ings of the moft mafterly hiilorians : ** ReferebjK.etiam 
^uendoque Giraldus, quod et hie apponere practer rem 
non putaviy qualiter Monnchi S. Swinthuni Wintoniae 
cum Priore fuo coram i^nglorum Rege Henrico If. ad 
terram in luco profirati cum lacrimis ac ludu conquedi 
font ei» quod eorum (Epifcopus) Ricardus, quern et loco 
Abbatis habebant» tria eis fercula fubtraxerati Et cum 
rege inquirente quot eis remanferanty refpondereht de* 
cem, quoniam ab antiqao tredecim habere confueverant. 
Et ego» inqait rex, in curia mea tribus ferculis contentus 
^**i.' Pereat Epifcopus vefter, nifi ad hunC namerum 
^ / '"^ meorum rcdigat fercala veftra.'* Gir/tld, 

TT TriT T J^ '^«» 2. ^nzl. oacr,p, 480. In the reign of 
HenryVII.Johii-. ,, u u u r^ ? . 

A , n. \ , / Mwyn held the manor of Oterarsfcem 
Ayklbury/and other la. , . - . ^. ,, , . .. 

. \. , , ^ . * there, of the King (in chief) 

in focage, by the fervice of hno.^ ,. , r I x- / 
, J *^ . : - ^ • litter for the King's 

bed, to wit, in fiimmcr grafs or herb, ana . _r 

and in winter ftraw, and three^ eels, thrice in X year, if 
the King'ihould come 'thrice in a year to Ayle/bJry. 
Miu/oi, Bar. AngU p. 247. We, may reafon backward 
from thcfe circumliances, and gather the condition of 
the Saxon monarchs. 



warrior, 
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warrior, was refufed to monarchs. And 
even the proportion of territory they re- 
ceived was unalienable. The people 
conceived an intereft in the royal de- 
mefnes j and thefe they could not iif- 
pofe of for pious ufes (15), and far lefs 

for 

(15) Baldrcd King of Kent had given the manor of 
Mailings, in Suflex, to Chrift-church in Canterbary ; but 
the people not having confented to this gift, it was re- 
voked : and King Egbert afterwards made a new grant 
of the manor, with advice of the national council. Ba* 

cofhh 3^- %^- ^««"^- '^^- ^' t* 34^- ^y^^U Introd. 

p, 68. It was owing to this inability to alienate of them- 

ielves, that fo many peers of the land always fubfcribc 

the charters of the ancient kings, not only as witncflcs, 

but as confenting to them, by the words, cott/enfi^ cot^^^ 

tnaviy corrohoravi, confolida'vty Ameti dixi^ ^^"adding the 

each commonly ufing a different teTm,^-^^^^^^ ^^ ^^^^ 

lign of the crofs to his name.^^ ,^^^^^ ^^^^ ^^ ^ 

Seld. tit. Hon. p. 503» jo^ to the clergy by Ethelwol- 

magnificent d™"s,^^„y, «,bich feems to oppofe this 

phus King of fay feveral of the Monkifh writers, 

TuS: nl only tl tiL of the goods, but the tenth 

. S of the land through his kingdom, to God and the 

church, free from all fecular fervice taxations and ,m. 

Sions whatfoever. But befides that this faft ,s in it- 

(eejns » teftfolely on tradition. S^elman^ w'»'»»^^ 
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for any private advantage. Thus cir- 
, xumicribed) could the Saxon monarchs 
form or execute any projed which might 
hurt the intereft of the flate, or render 
them defpotic f • 

- The emoluments they received from 
the feudal incidents were doubtful and 
unimportant (16) ; and the profits of 
juftice (17) being divided between them 
and the lords of the kingdom, their 
Ihare in thefe amounted not to any va« 

clined to l)eKeve, it, imagines^ that the bifliops and nobi- 
lity con&ntcfd to the grant, dt nm temerand. tcclef. p. 6. 
But whence does this appear? and how was the confu* 
Con which wonld neceflarily rpfult to the pofleffions of the 
people^ in following out this grant, to be obviated ? If 
there be any trtith at all in the matter, it moft be an* 
derftood, that this monarch granted to the charch, with 
confent of the ftate, a tenth of his own demefnes ; or that 
he granted to it, with the like confent, a tenth of the 
profits of the lands in the kingdom. B^on^ /• 20. 

(16) The generality of theEnglifli antiquaries have 
imagined, that the feudal incidents were not known till 
the Norpian period : an attempt was made to refute this 
opinion. See part. 2. JeQ* 2. 

( 1 7) See the following fedtion. 

L lue; 
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Joe. The advaiUage .wbicfa, aslieads of 
the church) they -migfat d^iiTe fr osi thp ^ 
vacajiacyiof .bi&opricka (z8), nuginentcid 
little their rerenuie .(-^d)* Nor I'^as it 
much increafed by the impofitions vrfakh 
they kvied from the towns within: tibeir 
territories; and (ijg) they were nQt al- 
lowed tQ^impofe lasses on ^e (dngdom* 

If 



(i8) It has, however, been doubted, ifa Saxon king 
could feize to his own n(e the profits of vacant bi(hopricks 
and monaileries. See Madoxy hift. ixcheq. /. 207. It is 
needlefs to mention, that he had a cafual revenue arifing 
from treafure trove, waif, wreck, bfr. See the dune 
*nthor, /. 234. 

(19) It may be here obferved, that the king'sTopre- 
macy In matters ecclefiafltcal was acknowledged in the 
Saxon period. No man of rank could beexcommnnica- 
ted without his confent; and he difpofed of all offices in 
the church, with the* ad vice of the wittenagemot* SptU 
Cone. torn. i. /• 386* It was not till the time of Ste- 
phen that the Pope's fupremacy took place in England^ 
and that church-matters were entirely in the manage- 
ment of his legate, and of the bifhops. Tyrrti^ Introd. 
/. 109. 

(20) Taxes wer6 impofed by the wittenagemot. Vani'^ 

ffU, it may be remarked, a«d Ifingtldy have been 

^ men- 
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If theix revenue was confined, their 
prerpgatives were riot extenfive. - Like 
the German monarehs, they deliberated 
in the general affembly of their nation 5 
but their legiflative authority was not 
much refpefted; and their affont was 
confidered in no better light than as a 
ibrm. This, however, was their chief 
prerogative J and they employed it to 
acquire an afcendant in the fiate. To 
art and infinuation they turned, as to 
their only refburce, and flattered a peo- 

mentioned as making a part of the ufaal revenue of the 

Saxon kings. Howel, bift. patt 4. Bot dantgeld was 

a tribute in which the people bound themfelves to oppofe 

the Danes, and for payment of the fums exa£ted by 

them. And heregeld, if confidered as of the nature of 

•^nlitf, is comprehended among the feudal Incidents* It 

had, however, a variety of meanings. It fometimes fig* 

nified the feudal obligation to attend on wars ; fouKftimes 

the penalty incurred by negled of that obligation ; and 

toietimes^ as in Scotland, it expreiTed the voluntary do* 

nation: given by iin inferior to a fiiperior. See the^Ghffii* 

rus». The contributions of certain towns have likcwife 

bei^h reckoned as a part of the ufual revenue of the crown. 

■Hum0, Afp0tid, 2. But theie^doubtlefs were temporary 

or voluntary, and depended very much on the earl^ wh0 

governed ihofe towns. 

La pie 
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pie whom they could not awe ; but ad- 
drefsi and the abilities to perfiiade, were 
a weak compenfation for the abfence of 
real power. 

They declared war, it is faid, and 
made peace. In both cafes, however, 
they aded as the inftruments of the 
ftate, and put iiito execution the refo- 
lutions which its councils h^d decreed* 
If indeed an enemy had invaded the 
kingdom, and its glory and its fafefy 
were concerned, the great lords took 
the field at the call of their fovereign. 
But had a fovereign declared war a- 
^ gainft a neighbouring ftate, without re- 
quiring their advice, or if he meant to 
revenge by arms an infult offered to 
him by a fubjeft, a haughty and inde- 
pendent nobility refufed their affiftance. 
Thefe they confidered as the quarrels of 
the king, not of the nation ; and in all 
fuch emergencies (21), he could only 
be affifted by his retainers and depend- 
ents. 

V 

(21) Ufage del fitfs> parBfuiTeli Iiv. 2. c, 6. 

The 
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The privilege o£ coining [22) has like- 
wife been mentioned as a prerogative of 
the Saxon monarchs. But the money 
which they ftruck . circulated only with- 
in the bounds of their demefnes (23) ; 
and they were not allowed to increafe ^ 
its value, or to detrad from it. They 
gave pardon, it is added, to criminals. 
But the crimes, it is probable, mull 
have been committed within their own 
lands ; and in this cafe (24), and if the 
power was ftretched at any time vnder, 
the compofitions to the parties injured 
were referved. 
■ The prejudice of authprs has taught 

(22) Dh tlsin^i has many obfervations on this fubjed; 
and remarks, in particular, that the king had the exdu- 
five privilege of ftriking all the gold and filrer coin. 
Gloffl voc, Moneta. The reader may (ee his notions exa* 
mined and refuted by the author juft now cited, li'v. 2. 
ih, lO. 

(23) Tyrrel, Introd. p. 67. Hale, hift. placit. cor. 
vol. I., p. 194. 

(24) Tyrrel, Introd* p.63« 

L 3 them 
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them to aferibe to thefe monarch^ (25) 
prerogatives which were not known till 
poflerior ages. The favour which na^ 
turally attends on royalty, the connecrr 
tion of princes with great objeAst the 
luflre and appearance of. power which 
ijj given them by the execution of the 
laws, the titles of honour with whjx:h> 
ill a cultivated age, they are loaded, and 
the guards that furround their pecfons ; 
all thefe circumilances place them ont 
to the obfervation, and draw to them 
the refped of manJdnd. Their Joys, and 
diftrefTes are felt by nations. ^j and na 
circiunftance of their lives, however* tri- 
vial, but inferior mortals confider as 
important. Struck with the glare of 
their condition, the bidk of men are de- 
ceived into thehighcft:admirati(»i} and. 



(25) The powers acquired by kings in fubfeqaent timet > 
may beieen in Hume, Append. 2. ; in Staanford's expo- 
£tionof the prerogative. Hale, hid. placit. cor. Noy's 
rights of the aowD> Blackftooe's comment.; and in 
Other volumes* 



forgetful 
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forgetful of their natural rightS) and of 
tlie privileges of citizens^ thejr vrouM 
bind thcamliblvcs over to ftarery aiad op- 
prei&oti. 

Nor muft we imagine that the Saxon, 
any more than the German monarchs, 
fucceeded each other in a lineal defcentt 
or (a6) that they difppfed of the crown 
at their pleafure. In berth countries^ 
the free eledion of the people filled the 



(^6) Many writers, it may be here remarkedi are 
food of appealing to an original €ontraQ between the 
king and people. But hiftory has preierved no memo**, 
rial of this tranfaflion ; and it is abford to fuppofd that 
it even happmd. The people, who in every general 
council or aflembly could opppfe and dethrone their fove^ 
reignsy were in little dread of incroachments on their 
liberties : and kings, who found fufficient employment ip 
keeping poiTeffion of their crowns, would not likely attack 
the more important privileges of their fubjeds. What was 
the foundation, then, I would aik, of fuch a contract? The 
king miade no attempts ; and the people had no fears. 
But, reverfing the cafe, and allowing that fuch a con- 
tract cxifted, what fafety or advantage could refult from* 
\v\ Tiie^mdre ppwtrfai wenUt be fiire tO infringe it. 



L 4 throne ; 
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throne; and (27) their choice was the 
only rule by which princes reigned. 
The fucceffion> accordingly, of their 
Hngs, was often broken and interrupt- 
ed, and (28) their depolitions were fre- 
quent and groundiefs. The will of a 



(27) Boulain'otUttrs fays of Cliildcric, '* Ce prince ctak 
fort jeune quand il fut eleve fur les boacHers des Ibldsis 
Fran9ois ; c'etoit chez cette nation la feale ceremonie de 
Taaguration des rois : — — »** Mem, biftor. f, 6,/oL See 
alio Les moeurs Jes Francois far U Gendre^ /. 13. 7i-» 
dtus has mentioned the fame cqftom : *"* £rat in Cani« 
nefatibus flolidse aadaci» Brinno, daritate nataliom in* 
figni. Pater ejus multa hoftilia aufus, Cajanarum expe« 
dltionum ludibrium impune fpreverat, Igitur ipfo rebel- 
lis familiae nomine placuit^ impoHtufque fcuto more gen^ 
tis, et fuftinentium humeris vibratus dax diligitur.*' bijtn 
lib 4* r. 15. The fame ceremony prevailed doubtleft 
among the Angloi- Saxons, and proves beyond difpnte the 
fret eledlion of iljejr princes. It is probable, that this 
tumultuary proceeding was confirmed or authoriftd by 
the national aflembly : •* Legitime reges a facerdotibus 
et fcnioribus populi cligantur,"— is a law of the great 
council which met at Calcuith, SfeL Concil, tom^ i, , 
f* 296* 

(28) Tyrrely Introd. We are told by Poly bius, lib. 2. 
that the Boii put to death their two kingS| Ate> and Ga« 
U^u$, in ^ fit of jcalpwf/f 

prince 
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prince whom they had long refpededy 
and the favour they naturally transfer- 
red to his defcendant, made them oftea 
advance him to the royal dignity ; but 
the crown of his anceftor he confidered 
as the gift of the people, and neither 
expected nor claimed it as a right. 

The noblenefs of their birth,, joined 
to the great qualities they poffeffed, di-» 
rented, in both countries, the eledkion 
of fovereigns ; and however much they 
negleded the order of fucceffion (29), 
yet on every occafion was it requifitc, 
that thofe who mounted the throne 
fhould be of royal blood. They even 
carried their refpedl to all the royal 
line : and the Saxons had proceeded fo 
far as to diftinguifh them by parti-* 



(29) Tacit, de M, G. c. 7. " Rcgcs ex nobilitate ; daces 
ex viitutc fumunt.*' An old author, cited by Sfelman^ 
has (cx'id the fame thing of tne Longobards : " Ornnes 
reges fuerunt adelingi, id efl, dc nobiliori profapla, qa« 
»|>Qd illos dicitar adelibga/' ^ Glo^, /. lo. 

cular 
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didi^ appeUtttloxie^ (30)9 aad to fRidUH 
(3J)y ^ith abdgber fev«ritf» all ciimes 
QQolmttfed in- their prcieBcc. 

But* it was Bot tiU after the NoriBaa 
invc^on^ whea feuds bad haceme hart^ 
diUxry^ *oA the rights^ of j^imgenijkuffe% 
and repfftfiintatim infiH>^effio^ T/vifece fttUy 
Hodcrftood, that the people ailowed the 
ksogly dignity to defoend ia a particu^ 
lar family:^ They recurred, however^ 
to their free method of eloftioa whea 
their Uhefties. were iavauled ; and,, breaks 
ing the line of their monarch^, they her^ 
fiowed the ccowa where- it wasr bettev 
merited They reconciled' the admini^ 
ftration of ar fiuglo perfon, and the li-p 



(jo) " IntbcSkxeytr tiitff^*,*' ftys SMeit; " both the 
elded and the reft of the king*8 fons were called often 
riitoneSf and cUtuncuU ; that is, liiufin'ous, jEtbeling^ 
^beling^ or Adeling^ alfo were then ufed in the fame 
feofe in Saxon ; and io the fame fenfe alfo they conti- 
nued till the time of Henry I.'* tit. hon. part 2. cb. 5^ 
See likewife Dodridgis Frincifality of Wales ^ p. 143. and 
JditUs, CataJogut of HMOur^ f, 26* 

(ji) L L. Inae, c. 6. L L. ^Ifr. c. 7.4p. Wiikins, 

berty 
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berty of the M>]tQi. Mmi& to rode znA 
ignorant men are we indebted' for tihaP 
excellent canftitution, wfikh the ancicrit 
^worldr had never experienced (32), and" 
could not conceive. 



S E G T. nL 

Of the GtrfAan and Saxon nobility. 

TH E princes in the German 
communities were t&e next in 
rank to the king or general. They 
pofleffed the greateft weight in their 
nations, and were (1) adorned with 

(32) •* Res diflTociabiles/* lays Taeitus,' " prmcipatom 
ac libcrtatcm.**— ^jgr, c, 3. Again, '* Haud facile li- 
bertas et domini mi/centar.*' Hsfi, lib, 4. r. 64. And. 
folybiut makes the fame remark.-^'' Regam et libera- 
ram dvitatom vez inter (e nacura fua pagnant,— »'' Ex^ 

urp.leg. \\. 

« 

(i) Parti.icfi. t. 

particular 
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fwuticnlar diftiiiftioiis. The fing^ ^mioe 
of a popular chieftain was often able to 
dined the deliberatioiis of his fiate : his 
£uiie was frequently faffident to pat an 
end to wars {2) ; and his martial prow* 
efsy while it drew to him the admira* 
tion of lus countrymen, excited the jea- 
loufy and fears of fiurounding tribes. 
Qrgetorix had even influence to per^i^ 
fuade his nation to abandon its fettle- 
ments^ and attempt, in an entire body, 
the conqueft of Gaul (3) ; and when 
brought to his trial (4), he appeared 



' (2) Tacit, de M. G. c. 13.— Ipfa picrnmque famabclU 
proflfgant. 

(3) Cafar de B. G. lib. i. e. 2 Orgcftorix— civitati 

prrTuaiity ut de finibus fois com omnibus copiis exirent.:: 
perfacile ciTc, quocn vir^ute omnibos prseflarent, totius 
Galliae impcrio potirJ« 

(4) Id, €. 4.— »-Orgetorix ad judidum omncm fuaiji 
familiam, ad hotDinum millia decern* uodique coegit ; ec 
omncs clicntcs obxratofque fiios, quorum magnum nu-. 
mcrum habcbat, eodcm conduxit : per cos, ne caulam 4^^ 
ccret, fc cripuit. 

with 
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With tetx thoufand retainers. . It was ihe 
buiinefa of the great to command in 
war (5); and in peace they diftributed 
juilice. As yet the extended notions of 
pro|Jerty turned not the minds of men 
to the accumulation of wealth, aiid.to 
the pradice of fraud ; and while an en^v 
larged commerce and esicent of .baling 
gave no intricacy to cafes, and reod/ei:^ 
ed not law a fcience, the authority and 
abilities of the princes, or more illuftrious 
warriors, were equal to the talk of main*^ 
taining order in fociety. 



(5) C^/ar de B. G. lib. 6. c. ij. «* Hi," he had been 
fpeaking of the nobility, *' qaum eft afos, atqne aliqaod 
foellum inctdit, (quod ante Csfaris adventum fere qao- 
tannis accidere folebat, nti aut ipii injurias ioferrent, auC 
inlatas propulfarent), omnes in belio verfantur :— *' ** Let 
mefmes Gomtes," fays MeTuray^ ** et Does, qui jugeoient 
les Fran9oiSy les menoient a la guerre/' tcm. i./. ii8« 
And Muratori has obferved to the fame purpofe,— — 
«< Duo— C0fflr//Mnr munera fuere ; anum videlicet jufti* 
tiae populis miniltrandx, alterum militias fibi fubjeftse. 
quando in bellum eundam erat, eclncendse atque regen- 
dae.'* Jntiq. ItaL tm. I./. 399. 

the 
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. !nie ' QenxiOQ inobilky (6) fell not la 
tibieir dignity (v^han their nations had 
coDopfsscL They continued to enjoy 
their preyogati;re& ^ > and the ^/T^^ or al- 
lotments of • territory, they reaeived[» 
fkmiihed to them ^ more cisrtain and 
abundant ibume of wealth. Hie Princes 
itt' 'Gernaaiiy ware jE^^r/r (7) in ' Eng- 
hnxL 



> , < • ^ 



(6) i^eldeH) ^nd the authors who follow hun. are cif 

.▼ ' . ' "^ . . .' • • . « 

opinion^, that the dignity denoted by the titles of Dux 
and -60^, -was dernre*d fVob' the old Roidan to the Ger- 
tnan empire. ?*/>. hon, pMtt :2.:€b* zz. Bradfr l^» f* di« 
The ttvtt£et without doubt, is the fa£l. Thefe titles^ 
I difpute not, are found in the conllitutions of the Em* 
perors before the German and Gothic nations had fettled 
in their cQoq«efts, Bur, previous to th&t p^iod, the Ro^ 
SD^s were acquainted with thefe nations ; and were vk 
the prafHce of imitatii^ particukr drcamiknces in their 
manners. See fart 2*Je^, i. i Befides, had thefe titles 
beea borrowed from the Romans, they would not prot 
bably have been oniverfal in the Gothic nations, but per 
culiar to Tome of them .who were more intimately con* 
ne^ed with that people, 

(7) It is well known, th^t Princeps was the moft fre- 
quent appellation for £oIJorman, or Eorle^ both in the 
charters of the Saxon kings, and in the fubfcriptions to 
thofe charters, and to other iriilruments. SuSreguIus^ 
and I^eguks, Patrkiui^ Dux, Comes, and Con/uly were 

the 

+ 



The ffuf^H cootended jia both cioiia^ 
|^k$ ia tke luuaber of their ^^i«Ee% 
and in that fplendour and magnificence 
which ase fo sdUiring to a rude ^pebpk j 
and though they joined to fet bounds 
to regal power, they were often animar 
ted againft each other with the fieroefl: 
hatred. To a proud and impatient no« 
bility, it feemed little and unfiiiting, to 
give or to accept of compofitipns for the 
ittjuries they committed or received J 
and their yaHaU adopting their refent- 
meot and paffions, war and bloodflied 
alone could terminate their quarrels* 
What ncceflaadly refulted from their fi- 
tuation in fociety^ was continued a$ a 
privilege \ and the great, in both counr 
tries> made war (8)9 of their private au* 
thority, on their enemies. The -Saxoji 



the other ;ancl Icfi frequent names by which they were 
diftinguiflied. It is obferyablc* .that Dt^ke and Earl wtip 
fynonymous, till the reign. 0f Richard UL. SeU; tiu hi^ 
/• 502.621. 

(8) Broflel, liv. s. ch. 2« . 

Earls 
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Earls even carried their arms againft 
tBeir fbvereigns ^ (9) ; and, furfounded 

• • • • . ^ 

.(9) Mtztf^f Ahr, ChronoKifom. !•/• 400. It is faid 
of one Aiiwin^ that H^was half kiog;.fo great wa» his 
aothority. The fame thing is r(aid of Atheldane, who 
was Eoldorman of the Baft Angtes, In the -reign' of the 
.king of that name : ^''IpH regt'' (to ufe the words of an 
old hifipry) *^ .aded officjofa erat ejas fedulitas, ut ad ar« 
bitriom ipfias canfla rc^gni neg'otia'tra^arentur. Idcirco 
ab unhrerfis AtheUlahus\^^i'0ff//r^, quod eft femi-rex di- 
ocbatdr/^ ///. hoH.f. 505. ' 'f The Imifieafiifabto {xWet 
of Harold,^' fays a ifreat-hiftoriaiH '' of Godwin, Leo^ 
fi:ic» Siwardy Morcar* Edwiny Edric, and Aifric, xon* 
troaled the authority of the kings, and made them ne€e£> 
£uy ]n:tbe government/^ Hume j' Append, i. " Habet 
rex»** fays BraSottt ** (uperiores in regno, i. e; Comites 
iet Barones,-^aa apponuntur regi, ut fi rex fine frceno 
legeret^ frcsnum fibi imponerent." Hi, 2. r. i6. - Of (b 
Jittle confideration were monarchs, that they ibmetimes 
bdd lands of a fnbje^, for which they. did homage. 
£rujet. Hi. 2. ch. 5. When Henry III. called Leicefter 
i traitor,' that nobleman gave him the lie ; and told him, 
fhn if he were not his fover^ign^ he w^uld make him 
repent of that infult. Htaney W. 2. /• 26. When Ed* 
ward I. intended to fend the Earl of Hereford- with an 
army into Gafcony, that Earl refufed to comply with his 
order ; and an altercation enfuing, the King exclaimed. 
Sir Earl, iy God, you Jhall either go or hang. By God^ 
Sir King, ^replied Hereford, / *wiU rnither go nor hang. 
Hume^ /. lou 



<. * 



with 
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ipdth retainers, or fec^re ia fortrcfie^ 
and. caftles,: they defpifed their refent-- 
ment) and defied their power. 

The judges of the people, they prefided 
in both countries (lo) in the courts, of 
law. The particular diftrids over which 
they exerted their authority were mark^ 
ed out in Germany by the council of 
the flate; and in England their jiirif- 
didion extended over the fiefs and 
other territories they poffefled. All 
caufes, both civil and criminal, were 
tried before them ; and they judged ( 1 1 ), 
except in cafes of the titmofl import- 
ance, without appeal. They were eyeix 
allowed to grant pardon to criminals 
(12), and to correct by their clemency 
the rigours of jufticel Nor did the fove- 

(10) Lib. Conftitat. c. d^ Comidbas, ap. Wilkins^ 
p. 149. 

(11) BrufleU Itv. z. ch. 12. 

(12) I(L Im 2. ch* II. 



M 



reig^ 
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reign (13) exercife any' atitliority ia 
their lands. In thefe his eflSicer« formed 
no courts (14), and his writ was difre^^ 
garded. 

The alttration in the ftate of proper- 
ty, and the convenience of commerce, 
had imprefled the metals ; and the Saxon 
earls (15) ftruck all the money which 
paffed in their territories. They could 
refufe the King's coin (16); and it was 



(13) BroilHy liv. 2» ck. 25, *L'e(priti de$ Loix, tiv. 30. 
ch* 20. 

(14) Dodridge, Pnnppalhy of Wales, p. 38. Seld. tit. 
liQn*part2. ch. g. {t6t.%. The rea4er'iDaycoiifidt far- 
ther the aft which ab/ogated the po^er of the Earl). 
Stat; 27 Hen. VIII. c. 24. in RulFhead, vol. 2. p. 237. 
and Mad. Bar. Angl. b. 2. ch. i. tic. Comes Fulatinus. 

(15) Reliq.Spel. p. 249. Bird. mag. hon. p. 52. 

(16) Seld. tit. hon. p. 529. Brunei, liv. ^. ch. lo. 
It is added by fbme writers, that they gave to boroughs 
a right of reprefentation in parliament, an exemption 
from other conrts, and power to hold plea, pardon trea* 
fons, felonies, &fr. See St.Amand on the iegiflative power 
of England, p. 133. 

2 iblely 
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fAtlj by their permiffion that it circu- 
litdd fn their lands. Thfey levied itit- 
pofitions (17) on their vaflals and te- 
nants : they direded the cuftoms and 
ufages which prevailed within thdr ju- 
rifdidions (18); and they were enriched 
by the feudal incidents (19) of their re- 
tainers. They had officers, as well as the 
King, who coUeded their revenues {20), 

and 



(17) Dodridgc, pr. of Wales, p» 91. Msdox» ifift. ex* 
cheq. P-498. 

(ig) Bru&i, Uv. 2. ch, 91. 

(19) Podridge, pr. of Wates, p. 90. 

(zo) They had their Dapifers^ or SenefcbaUs, Cham'' 
berlaitts^ and other ofHcers. A writ by Earl Ranolf to 
his people has this preamble : .*' Ranulfus, Comes Ceftriae, 
Epifcopo Ceftriae, Dapifero, Barooibus, Jufliciariis, Ca* 
ftellaois^ Vicecomkibus, Miniftris, et Balivis, et omnibus 
hominibus fuis, Fratu:is et Anglis, Clericis et Laicis, fa- 
lutem." Madgx, Bar. AngLp. \^l. The fame thing is 
pardy to be gathered from the following law of Edwakxl 
the Conferibr: " Archiepifcopi, Epifcopi, Coniiitesy fia- 
rones, et omnes aui habuerint fcicham et focaih, thof, 
theam, et infangthefe, etiaih. niilites fuos, propriOs fer- 
vientes, fcilicct Dapiferos, Pincernas, CamerarioSy Plfto- 

Ml res. 



ft 
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and added to their greatnefs: and the 
inhabitants of their lands (ai) they 
diftinguifhed by the name oifuhjeBs. 



xt%^ et Cocosy Tub Aio frlborgo habeant. Et item ifti fiios 
armigerosy vel alioi fibi fervientes fao friborgo. Qaod 
ii cui forisfacerenty et clamor vicinorum de eis aiTargeret, 
ipfi tenerent eos reftitudini in curia fua : illi dico qui ha- 
berent fachanii et focam, thol» et theam» et infangthefe, 
Wilkins^ p, 202. 



)» 



(21.) BrufTely iiv. 2« ch« 4. it may be judged from the 
great power of the princes or earls» that the Saxon earl- 
doms were very early and very generally given for life. 
There occur alfo ipftances of ibme given in perpetuity in 
the Saxon period. Two cf this kind are mentioned in 
the Titks tfHomur : the one extended from the Humber 
to the Tyne, «and was known by the name of DeinlanJ^ 
0^ Deira ; the other extended from thence northward, 
and was named Bernicia. *' Thefe eoldordom%'* (ays Sel- 
dem, ** began in Otho, brother to Hengiil King of Kent, 
and Ebufa his Ton ; who, having conquered, by Hengifl*s 
commiflion, thofe northern parts, held them as eoldor* 
doms, or earldoms, of the Kings of Kent ; and by that 
name tranfmitted them to their heirs, who ufed no other 
title than EoUerman, or Dux^ or ComeSf until Ida, in 
567, took on him the name oi King of all NortHnmbir' 
lanJJ" tit. hen. /• 511. I know that Spelman, in hia 
treatifc of feuds and tenures, oppofes this opinion of Sel- 
den, and obje^ againil thefe examples which fupport it : 
\)at his Kafons are of littk weight. 



Bt 



I 

Sed. 3. Germany and England. 16^ 

But to attend the general afl|embly of 
their nat^oiH was the chief prerogative 
of the German and Saxon princes : and 
as they confuhed there the intereft of 
their country, and deliberated concern- 
ing laws and matters of ftate (22) ; fo, 
in the king^s courts of which alfo they 
were members, they affifted to pro- 
Etounce judgment in the complaints and 
appeals which were lodged in it. 

It muft not, however, be imagined, 
that every one in this order (23) pf 
greatnefs poffeffed equally the fime ad- 
vantages* In both countries, the tur^ 

• < 

(22) «* Ego Ina Dei gratia Occiduorum Sax^num Rex," 
iays the preamble to his laws, — << cum omnibas meis fe- 
natoribas — confultabam— de fundamento regni noftri, ut 
jalbe leges, et jufta flatuta per ditionem noftram flabilita 
ct conftitttia effent,— " WiUtins^ /. 14. 

(23) The Earls of greatcft authority were Earls Pa- 
latine. The words, indeed. Palatini and Palatinate^ 
)ycrc not known till the Norman times. Bpt thi^ need 
not occafion the fmalleft difficulty. In the coprfe of hu- 
man affairs, the thiniOT cuftom muft invariably be known, 
01; prevail, before the name be invented to 4iftingnifli it. 

M 3 . bulencc. 
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bulence of the times had furnifhed the 
Qipre aUe and ambitioils with qppor- 
tunities to exjcel (24) ; and they arroga- 
ted fuperior powers as the reward of 
their merits and fervices. The moft ex- 
t;QDfiye privileges, and a jurifdi£tioa fiill 
an4 mibounded, were pofleffed and ex- 
crcifed by fome ; while the dignity of 
others attraf^ed lef^, and their authority 
was more fubjpft to controul, more pre- 
carious and limited. 

A fmaUer allotment in the annual di£r 
tribution of the land was given by 2 

German community to the inferior 
princes or earls ; and they were lefs con- 

fidered in the divifions of booty. Ii^ 
England they enjoyed only a portion of 
the territories they governed, whilfe the 
fuperior and more noble earls retailed 
all the land ^thin their jurifdiftion, 



(24) Dumnorix, for example, Orgetorix, and lodutio* 
inarus, were foperior Princes or Earls in Gaul ; Armi- 
pius and Civilis in Germany; andHaroldi Godwin, Leo- 
^riPi ^c. in England^ 



A«4 
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And fometimes they received but a third 
or other cuftomary part of the profits 
of juKUce (25)9 while the more d%nified 

princes 

(25) Goimn, it is faid, was Earl ofall We^at. Bat 
if he had poffe/red ^H the lands in Weiliex, Hardiknute 
could not ha?e been king of any^ thing there. This Earl 
then had only fome particular po^ifion in Weftiex, tho* 
he prefided as judge over the whde earldom. The like, 
lays Sdden> nay be observed of others that occur in the 
ftories of the Saxon times. This author gives al(b exam* 
pies of earb-who had only a particular revenue from the 
profits of jttftice in their territories. And he remarks, 
that it is to all fuch inferior eoldormen that IngiHphas^ a]« 
ludes, when lie obferves, that Alft^ed appointed hisy^/- 
i^Hi and n^iceecmtis through his counties. For the go* 
yiemment of othec^couDties wa3 fofiidemly eftabliflied by 
their being given to the fuperior princes or eoldormen. 
This antiquary fpeaks alfo of eoldormen* who had their 
whole earldoms to their own ufe, tit, bon, fagf;2^ ck. 5^ 
Jka,^. iSf S- See alfo £1^. ^ong^iartf^ lit. 1. tit. 2. c. 10. 
i^. Lindmbr, /• 517* A curious queftion refiilts from tho 
confideration of thefe inferior Earls; In whom fhall we. 
fopl^iDfi^ were the bodies of tbofe fhires and territories 
lodged which they governed ?. Selden, and his follow* 
txK ^>'>B> that they weiie lodged in the crown. In 
knd^ which formed a part of the royal demefne, the* 
king might doubtlefs conftitnte an inferior earl* and the 
body of the territory remain in the crown. But in whom 
were the bodies of thofe fhires veiled, over which inferior 
^arls prefidedi a^d which conftituted no part of the royal 

M 4 tiprritory h 
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princes employed all fuch profits to their 
own advantage. They oould not, fifce 
thefe, give pardon to criminals ; nor was 
their civil authority fo extenfive. 

But the king or general in Germany, 
and the chieftains or princes, had re- 
tainers who attended their perfons, and 
conftituted their courts; To thefe, when 
they had conquered, they dealt out 
many fair pofTeilions, which, while they 
ferved to reward their valour {26), con^- 
tinued their attachment and fervices. 
A diflFerent rank of nobility thus arofe 
among the Saxons ; and thoie who wei^ 
Companions in Germany Y^txtThanes (27) 
m England. 

It 

territory ? Our antiquaries^ ib far as I remember, have 
■ot anfwered this queftion. The land of the kingdom, 
St was obiervedy was partly feudal^ and partly alUiliaL 
A great (hare of territory had been'ieized by free adven-' 
tqrers, who exerted a full right over their acquifitions. 
In thefe, then, the bodies 6f thofe (hires were vefted. 



' • ' * 



<26) Parts. fea.i. 

(27) The word Thegne^ or Thane ^ (jgnifies Minifter^ or 
» S^rvafit. ** And ^i* (ays Sel4i», ** are the tranflations 

. ' ^ — mofi 
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It is not, however^ to be fuppofed^ 

that the companions of princes or earls 

were of equal dignity with thofe of the 

king. Hence then the diftindion (28) 

of 



moll frequent, both out of the Saxon laws and annab* 
into the Latin of elder times, and oat of Latin into 
Saxon.** ///. hon, /. 507/ Amhacbt was the old German 
appellation for thanf or comfamoH. It occurs in Cafar^ 
lii, 6, c. i^. } and LMintrogiujf and the other writers 
of gloi&ries, exprefs it indifferently, by clgiiu, or ndmftetm 
The iervice which thanes rendered to the king and 
princes was the reafon of their name, but was by no 
means diihonourable. '' Nee rubor," (ays Tacitus^ ** in- 
ter corottes afpici.*' The Prince of Wales even nfed yc^ 
diiHf or tbeim^ ** 1 femfii^ ^o' his motto. See Fortijcuis 
notes OH Forte/cue on monarchy ^ p, 41. or Bird, mag. ion. 
p. 19. 

(28) The themt maforis were the King's tbmnn. The 
tbtan minores were the thanes of princes or earls. The 
higher prelates of the church had likewife their thanes. 
*' Non ienlement nos Rois,*' iays hauriere^ et les Dues, 
et les Comtes, qui relevoient d'eux, avoient leurs Barons, 
mais encore les Eveques : — " Qhffaire du droit Fran^ois^ 
mot Baron. See alfo Spelman on Feuds emd Tenures, 
/. 16. and Bird, mag, bon* /• 55* The Earl of Chefter, for 
example had eight tbams, or batons, who acknowledged 
him to be their fuperior lord. Dpdridge, pr, of Walfs, 
p. 1 24. Mr. HumOf when talking in general of the no* 
bility among the AngIo»Saxons, has the following remark- 
* 'able 
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qfgnate^ aad leffertSEaaBSs. Nor aliift it 
1^ j^agified, that tlpue king and earls 
were equally attached to every indivi- 
dual in their trains, and beftowed on 
each the fame quantity of territory. 
We know that the princes in Germany 
diitinguifhed their companions accord-* 
ing to their valour and military qua*-; 
lides (29) ; and a like diflindHon pre- 
vailing 

aUe paffiige. '* The nobles were called thanes % and 
vtre of iwo kinds, the King*s thanes and lefler thanes. 
The latjter feem to have been dependent on the former." 
J^faid, I. The thanes, I ihould imagine, were by no 
means the chief nobiKty of the Saxons ; nor were the 
kfisr thanes in the fmalleft degree dependent on or con- 
neded with the greater ones. In ibme cafes, indeed) a 
tiuine might have a thane under him ; bat the thanes in 
diis loweft^dafs could not be of the order of nobflity ; 
nnd befides, they were not (b numerous as 10 conftitnte 
a particular rank. Perhaps, too, the authority which 
Affr. Hnme has cited to confirm his opinion, overthrows 
it ; and, at any rate, I fhonld think it impoffible to re^ 
concile it to hiHory. Hence the difficulty of thefe fnb- 
je£b may appear ; and if ib great a man has been mifta- 
ken, into how many errors mnft I have fallen ? 

' (29) Tmit. di M. G. e. 13, << Gradus quinetiam et 
ipfe comitttus habet, judido ejus qoem fedantur.'' It 
appears, aa was joft now hinted, that even a tbmne could, 
' in 
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vailing in England) very unequal pofc 
fefiions (30) were given to retaioers. 
The powers, therefore, and jurifdidioa 
of thanes (3 1) were more or lefs exten- 
iive, in proportion to their territories. 

Like 



in certiun circomftances* have a tlfom of his own under 
him : and this Jowefi tbam might take an oaih inflead of 
his lord, and fupply his plajce in cafes of neceffity and e* 
mergence. Jud, Civ, Lukd, af, Jf^ilkinSy p. 71. '* At- 
tamen, fi thanus fie, qui ferviat regi et iter equeftre 
ipiius faciat in provincia illius, fi tunc thanum habeac» 
qui eum fequitur, qui ad regis egrefiTum quinque hydas 
habeaty et in regis aula domino fao ferviat, €t ter cum 
cpiAola ejus proficifcatur ad regem, ille in poiierum cum 
prsejuramento fuo domini vicario munere fungi debet 
circa varias nece^ates, et cauiam ejus jufte vindicare uhi- 
cnnque debebat." 

(30) Madox, Bar. Angl. p. 134. 

(31} It is remarked by antiquaries^ that five hides of 
land .were the fmalleft portion of territory which could 
be pofTefTed 6y a thane* " A hide of land,'* fays Zil* 
ien^ *' regularly is and was (as I think) as much land as 
might be well manured with one plough, together with 
paHure, meadow, and wood, competent for the main- 
tenance of that plough, and the fervants of the family. 
I know divers of the ancients make it an hundred acres, 
pthcifs give otherwise a certainty to it. Bnt doubtlefs it 

was 
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X^e the barons (32)9 who fucceeded 
theniy they diftributed juftice^ each ia 
Ids particular ^»0r. 

The companion in Germany could rife 
to the dignity of a prince ; and the thane 
in England (33) could attain the rank 
of an earL But the attendance of the 
former wa6 neceflary and perpetual ; that 
of the latter was lefs ufeful, and only 

was uncertain ; and juilly Is by others called only a 
plough-land, or fo much as belongs to the tillage : whcpce 
it mad of neceffity be various, according to the nature of 
the foil and cuftom of holbandry in every country. Thence 
IS it that in Doome/day^ fuch a place geldahat pro 109 12. 
20. lic.hidis \ that is, it paid afcer the rate of fo many 
hides ; for by hides the afual payments of fubfidies and 
aids were in the elder times ; and chat which was always 
di(charged was often called terra non hidatji, as the o- 
ther bidaia. But the juft value of a hidf that might 
fit the whole kingdom never appears the;re.'* tit, bon. 
/. 516, 

• 

(32} After the time of William I. haron and baronf 
were ufed for thant and tbaneland, Sflden^p. 569. 

(33) 7«^' Civu Lund, ap, Wilh^f^ p.yu Attamcn fi 
thanus comes fiat, tunc jure ccpitis in poflerum fit 
dignus. 

given; 
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given on particular occaficnis. -To .be 
at all times ready with his aid and ibr-: 
vice, was the chief ambition of the Ger-^ 
man retainer : but the lands which had 
been granted to the thane required hi$ 
attention ; and lefs neceffitous, and more 
independent, by the property his virtues 
had purchafed, he found every feryice 
difagreeab^e. . 

The varying fituation of. land, which 
produces fo many changes ip the fca- 
timents and inclinations of men, had 
altered the condition of ranks. When 
the tribe alone was capable of property, 
and yearly dividing, its members, akcrr 
nately affigned to the one half of them 
the office of cultivating the ground, and 
to the other that of fighting its battles j 
all employments (34), both civil and mir 
litary, were annual. Men rofe and fell 
in their ranks ; and the individuals wh^ 



(34) Parf I. Jf^. 3« It is obfervcd of the Belgae;, bjr 
Straio, lib, 4. ** Anciquicus unum quotannis pru)ciped% 
item^ue belli dacern murticudo deligebai : — — «>" « 



compofed 
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compofed the feommuflity #ere aflvaln* 
ccd in their turn to its honours. But 
land, having ft>ft all connexion with thfe 
tribe, and individuals begitining to have 
property, employments and ranks were 
Cpfitinued beyond the year. Riches and 
power had too many charms to be re*- 
lihquilhed ; and the altered conditioii 
of fociety allowed not thie formet 
changes to takd plSdfc. Miai Wiflitd to 
tiijoy during life, of to a diftant period, 
the lands and ttie o^ces which their 
merits had procured : and no fooner 
were their wiihes indulged, but the fons 
intruded into the employmentis, and u-- 
furped the rank of their anceftors. Al- 
ready in the Saxon period were land, of- 
fices, and honours, haftening to be he- 
reditary } and, what may feem very fin- 
jgular (35), already were there fome ex- 
amples of entails. 

SECT. 

I 

(35) ** Si qais terrtm liaereditariam habeas quam pa- 
itentea qas ipii fefiqnerant, tunc ftatniinas».ut earn non 
vendac acognatis haeredibas CaUf & s4&t icriptara vd 
teftisy qood illi viro prohibitum &ty qui earn ab initio ac- 
qififivtV et illi qui earn vendidit, at ita facere oequeat, 

et 
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S JE C T. IV. 

« 

Of Alio fial Proprietors^ Cedriei^ andTU- 

leim. 



I, ^jff ANY Gcnaah wfttidrg, maocsfS!^ 
X VX' Tit&tA with the king orptin€e% 
and led by their hadve TaicmF» and the 
iiope of plunder und acquiiitx<M}f had 
engaged iik the expeditions dF- their 
ftatea; aiid many others, cU^uAed j^^ 
haps, with the too lordly atithority of 
^hdr chief sv haddivefted tfaemfelves of 
crery attachment to them^ and renoun*- 
ced their trains. Thefe, fighting more 
irami^iately for tbefcnfelves under a 
leader whom accident, or th^ir choice, 



et hoc tunc in Regis vel Epifeopi teftimonia recitetur 
ram cognatis fuis.'* LL. ^ljr» c, 37. ^ar/. Wilkins p,^^» 
The vejider may con^t farcber the note of Wilkaca on 
this law ; and SpeU Cone* .torn. i. p« 370; 

had 
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bad rai£ed to that honour, were difu- 
nited from the tribe, and could not be 
confidered in the diftributions of terri- 
tory which followed on a conqueft. 
They conitituted, therefore, a particu- 
lar rank (i) ; and, receiving no gift or 
feudal poiTeffionj they feized on lands 
which were free and allodiaL 

This order of men was more nume- 
rous in England (2) than in any other 
kingdom. The invitation to the Saxons 
was unexpeded ; their complianoev of 
confequence, was not the refult of much 
deliberation or concert ; . and every war- 
riof, fond of novelty, pr tired of peace, 
ranged himfelf indifferently under the 
^Britifli banner. To affifl: a defpairing 
-and degenerate people, was too mean aa 

(1) Ic was formerly obferVed/ that maoy warriors m)is> 
had received fitfsy with which: however they ^werer anfa- 
tisfied, feized alfo on allodial pofleflions« But thefe» I 
ihould imagine, were always confidered in their feudal 
capacity. Stefan z. fiQ, 3, 

(2) This fa^, it is faid, appears in a particular manner 
from the furveys of Docmefiity^ 

obje^ 
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object to attrafk the attention of tribes; 
and the fupplies which wei'e given, con^ 
fifting of the more tuihiiltiious and dif- 
6rdcrly, wefe little under the diredioil 
of authority, ahd little bound or guided 
by the tie^ 'd( prince and reiaiker. They 
therefoi*fe 'conquered ai individual, fa- 
ther than in a body ; a^d thoiigH the ge- 
ioierai dealt but maiiy feudal grants, yet 
was a confidei'abl6 territory C6nverted 
into property. 

The pofleffors of allodial lands, break-J^ 
ingthe natural fubordination of the 
feudal arrSangements j and being regard^ 
cd with envy, or confidered as the in-^ 
ftruments of relDellion, were heither en-^ 
' couraged by the king, nor refpefted by 
the nobles. Mean and unequal compo- 
iitions were affixed to the injuries they 

. received } a fmall price or value was 
put lijion their heads ; arid thoUg;h theif 
property procured to them fome confi*- 
deration with the vulgar, and repaid in 
part the infolence of the great ; yet, ex- 
ercifing a very limited jurifdidion, and 

N unfa- 



1 78 Of the orders cfmen in Part HI* 

unfatisfied with their conditaon^ they, 
afpired to be equal in power and privi- 
leges to the nobility. Kings were fond 
to unite them to the ilate; and feuds 
growing to be perpetual, they refigned 
their free pofleffions, and received them 
back again in tenure. The feudal ad- 
vantages were thus communicated to 
allodial proprietors ; and their lands 
were fecured by charters. This exten- 
fion of the feudal polity (3) took place ^ 
on the Norman invafion. 

11. Th^ next in the range of fubor-^ 
dination in Germany and England were 
the Ceorles. In the one countary, they 
pofTefTed thofe lands which individuals 
had abibraded from the tribe (4); in 

(3) It is mentioned by Madox, that by or before the 
lend of the reign of King Henry IF. the feadal ]aw wal 
fo fully fettled, that all the lands in England were char- 
ged with fome fervice or others and there was no alk' 
dium left* This, he adds, is admitted by the Lord Chief 
Juftice Coke. Bar. AngL p. 30. 

(4) Part 2, fea. 3. 

th« 
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the other, . they cultivated the property 
of the great ; and ii) both, the^ render- 
ed a proportion of corij (5), cattle, or 
c:loth. The ignorance of leafcs fub- 
je6ted them, in fotne degree^ to an ar- 
^ bitr^y renaoval; bi^t the rich exerted 
not this privilege, . whii/e they paid their. 

{ I c) Tacit, tit, M.G. t.2%* ** Ceecru fcrvU; non ift 
nodrum morem, (leicriptis per familiam minifleriis. utuo*. 
tur. Suam quiTque fedem, fuos penates regie. Fra-» 
meqti roodom xloipinus, aut pecbris, aat veili^^ atcoIpAp. 
injungit ; et fcrvus haacn^s paret/' The rents of lan^ 
were likewife paid m kind during the Saxon period* It 
was not till the time of Henry L that they were converts 
«d into money. The furniture for foreign wars render- 
ed money at that time neceflary ; and the farmers com* 
f laining of the great trouble of carrying visual? ip 4 
diftance from their houfes, «* the King direded commif- 
fion to certain difcreet perfoM, which (having rej^ard of 
the value of thofe vi^iuaU) ftopld feduce them into rea- * 
fonable fumsof money ; the levying of which fums they 
appointed to the flieriff; taking order withal^ that he 
ihoQid pay themac thefiaU or heam ; that is to fay, that 
he ihould pay fLxpence over and above every pound weights 
of money ; becaufethey thought, that in time the money 
would lofe that much in the wearing." See Ger<va/e of 
Tilbury on the Excffeq. Bird, Mag. hon. /. 1 19. or Lam^ 
bard, Peramh. of Kent, p. 228. I he exampje of the king 
was followed by the nooilicy. ' • 

N q jetributipns, 
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retributiftns, and fulfilled their engage- 
ments. And the laws guarded then& 
from oppreflion (6), a6 they fixed the re- 
turns for every poffeffion. Among the 
Saxons they were confidered as members 
of the cofnmunity (7)9 and could claim 
its protedion. Free in their condition, 
they renounced at pleafiire their poffef- 
fions (8) ; a valuation was put upon their 
heads (9) ; they were capable of proper- 
ty; they could rife to command and 



(6} LL. tftif, r. 7o« Hie reader may fee on this heal 
feveral curious particulars in Sfilman^ *voc. Firma* 

(7) LL. JSXfu c. ii« 31. 35. ap, Willdns. 

(8) It is accordingly provided by the laws of King Tnt| 
in what manner a dork fitoald leave his land on his de« 
partnre. Thus it is (aid, '* Qai viginti hydas terrs pof* 
fidet^ rdinqiiere debet doodeeim hydas terrse fatac, cam 
abire velic/' And, <* Qui haboerit decern hydas, relin^ 
quere debet fex hydas terrse fatse.** And if} in proportion 
of the reft. fFsIAtus, /. 25. 

(9) '* Coloni seilimatio capitis efl: cclxvi thrymfarump 
quz faciunt cc (blidos juxta legem Merdoram.*' yudm 
Ci'9, Lund.af.fFilkinSf /• 71. and LL. JEtbtLf, 64. 

offices ; 
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offices; and did their ^voiealth fufficient-- 
ly incceafe) they were- invefted with the 
honours (lo) and the . dignity of a 
thane. 

* ^ - - 

III. But in every rifing community 
there are ever foimd fome individuals 
who conceive not the duties of citizens, 
and compofe an inferior order. The 
hewers of wood, and the drawers of 
Hvater, they exercife the mejiixeft occu- 



(lo) /* £t ii colonus tamen fit, qui habeat integral 
quinque hydas terras, ecclefiam et calinam, turrini fa- 
cram, et atrii fedem ac ofiiciuin dtfitnAum in aula regis, 
ille tgnc in po^eram fit j are thani dignus.*' ^W. Civ^ 
Lund, af, Jf^ilkins^ /• 70^ This law, it is obfervable, is 
alfo fo far curious, as tt fhows the ftate and fafiuon of a 
Saxon thane. He had a church for his family and te- 
nants : he had a court for them ; and entertained them 
in his houfe. See fother, MilUsy CaK bw^ p. '^t." and 
8eld. tit. bon. /. 516. It comes iikewife to.be reuoarked 
in this piace» that if a merchant had mado three voyages, 
he was intitled to be a thaae : *' Et fi mercator tamen 
fit, qui t^ trans altum mare per facuhates proprias ab- 
eat, ille poftea jure %\mA fit dignns*'* WiUmSt P»l^r 
This law required confiderable cultivation in the legifla- 
ture, and fhows that the Anglo-Saxons were refining in 
th^ir ipafiners. 

N 3 patioHSji 



^ . 
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; j^tionsy and fiiftain h6t the public id* 
terefl or glory, by their voice in the fe^ 
nate, or their drm in the field. TTh? 
property of matters, they acquire not 
by their labour, and are fold, and put 
to death with impunity. Such, in Ger- 
many and England, were the flaves, or 

Villeins. 

>• • • 

To this wretched condition the chance 
of war and of gaming (ii) reduced 
nien in Germany : and thefe caufes fail- 
ed not to operate this effed among the 
Anglo-Saxons., Many alfo of the an- 
cient Britains had become the ilaves of 
their tonqii^rprs : and the wars in the 
heptarchy^ and the incurfions (12) of 

(-T-i) Tacit, ieli. G* c^ 24. Aleam (qaod mtrere) /b- 
brii inter feria exercent, tanu locrandi perdendive teme- 
ritate, ut cum omnia defeceront, extremo ac poviffimo, 
jada de libertate et dcT corpore contendant. Vidus vo- 
lancariam fervirutem adit, cfnamvis junior^ qnamvis rcv^ 
.bulUor/alligarf fe ac venire patttor, ca eft in re.prayi^ 
pervicacia : ipii fidem vocanu 

(12) Hume, App. i. 

the 
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the Danes, had added to their number. 
Their crimes fubjedted fome to flavery 
(13}; misfortune and calamity induced 
others to trdEc their liberty (14) ; and 
this ftate (15) received a conftant in- 
creafe from thofe who were born to it. 

The magnanimity of the Germans 
did not allow them to treat their flaves 



(13) LL. Inx, c. 7* ap. WilkiDs, p. i6« LL. £ad« 
ward. c. 9. p* s<^« Capit, Kar. et Lud. lib. 4. tit. 14. ap« 
Lindenbr. p. 893. 

(14) IX. Jfut, f, II. 31. af. Welkins ^ f. 17. 19. An 
^ in(blvent free man fubmitted to fervitude till he had 

given (fttisfadion. Len^ii. kg, lih. i. //'/. 14.' r. 10. 13. 
ap. Lindfnlfr, f, 539. ** Plerique/* fays Cde/ar of the 
Gaalic commonality, " qaum aut acre alieno, ant magn?** 
tudine tributorum, aiU injuria potentiorum premuntar» 
fefe in fervitutem dicant nobilibus.** A^. 6. r. 13^ 

(ig) Slaves were tithtr. viilanif horuH^ or natinai. 
. ThcviiiaM (to i^fe the words of Sfelm^nJ were fo call- 
ed, becaafe they belonged aii viU^m ^omitii; that is, to 
the manor or town of their lord. The icndi, or bond* 
men, had ibid thenifelves into bondage, or had been con- 
demned to it by courfe of law. The ttati*vi vrtte the off*- 
fpring of both thefe ; and (b called becaafe they were 
nati ad/ervitutemm ReliqiSfeL /• 250, 251. 



N 4 
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with inhumanitT, They feldom pu- 
niihed their tranfgreffions vuiih torture 
or imprifonment ; and if at any: time 
they put them to death (16), it was not 
- with difcipliue and feverity, but in thie 
rage of p^fCon. Among the Saxon$> 
however, to whom the cpnne^ioji with 
land, and the notions of private proper- 
ty had taught the more felfifh and lefs 
noble paflions, it was neceflary that the 
community fhould furriifh them protec- 
tion. ^ Laws accordingly were enad:ed 
(17), which punifhed the fe verity of 
mafte^s, and on proofs of hard ufag^, 
allowed villeins their liberty. But they 
were never confidered as members of the 



{16) Tacit. deM. G* r. 25. Verbcrarc fervntxiy acvio- 
I calls ct ope re ccercere/rarum y occidere folent, non dif- 
ciplina et/everitate, fed impeco ct ira, at inimjcuin^ vS^ 
quod iinpune. 

{iy)lflf. '^Ifr. c, 2Q. Si i)ais fervifui vt\ anciUae fuas 
' pculum excufleritt ct ille poft fa6ium hoc lufcus fit, ni^. 
Aumittat ipfum (laclm. Si dentem ei excQ0erJit> f^ci^C 
idem* See alfo Z)L. ^Ifr^ c. 17^ 
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ftate, and, no price or value was put up- 
on their heads. - 

The .pride and ambition of patrons, 
which made them fond to add to their 
•retinue and force, in times of foreign 
and domeftic wars, induced them fre- 
quently ' to give liberty to their villeins 
(18); and their humanity made them 
ibmetimes • prefent to them the arms of 
: freedom, *^ the fpear and the fword,'' 
Their ihtcreft or avarice made them 
often grant land to villeins under rent 
and fer vices ; which lifted them to the 



(18) " — Si qui vero velit fervum fuum llberum facere, 
tradat eum vicecomiti per manum dextram in p]eno c6- 
niitata, quietum ilium clamare del)et a' jugo fervitutis 
fuse per manumiHionem, et oflendat ei liberas vias, et 
portas, et tradat illi libera arma, fcilicet, lanceam at gla- 
^ium ; deinde liber homo efficitttr.'^ Wilkitu^ p. zzg. 
V Si quis fervum fuum ad alcafe inanumi{erit» liber eilo, 
et habilis fit ad gaudendum hsereditate et wirgildo, et 
fas fit ei ubi volet fine Hmhe vcrfari,'* Jttd^ Withr. c, 9. 
fif. SfeL Cone, torn, i./« 19^. Slaves coald al(b be made • 
free by will, by charter or-deed, and in a great many o- 
ther ways. See Bra^j, hift, /. 82. Hickef, Dijfert. Epiji, 
p. 13, 14. 15. 

condition 
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condition of hufbandmen (19): and if 
villeins had remained in a privileged 
town during a year and AdLj {zo)y the 
laws gave them liberty. 

A road was thus opened for the mean* 
eft in the comniunity to attain to its ho- 
nours ; 4nd while inferior orders were 
animated with the profpeft of better- 
ing their condition^ the offices and pur- 
pofes of fociety were performed with 
vigour. ' The activity and ardour with 
which different ranks profeciitcd their 
different employments, communicated 
improvement to the community; and 
men advanced in civility, and the arts of 
life. 

(1,9) In this way they rofe to be CopjhohUrs. Bradj^ 
./. 206. 

(20) Si fotrf. pernoumiisrint fine calomnta per annum et 

. e!iem in civitetibos noftris, vel in burgis in moro vallatis, 

vel in caftrjs noftris, a die iUa liberi e^ciantur, et liberi a 

jugq fervitutis fiiae fint in -pcrpetuiHD. - Wilkins, f. zzg. 

Jug. Sac, t^m, I./, 261. 



SECT. 
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S EC T. V. 



Of the German Priejls or Druids (i). 



IN the firft periods of fociety , the con- 
duft of men is more governed by 
^icciden; than defign; and many ages 
paiTs away before certain and determi- 
ned habits of life point out a direction 
to their thoughts and purfuita. Events 

come 



(i) Several men of letten^ mlfled by a paflage in Cs^- 
far, have concluded that the Germans had no druids, , 
But the reafons they urge in fupport of their opinion ar^' 
weak, and of little weight* If the Germans wereof Cdr 
tic orgin ; and that they were» we have the teftimony of 
jfrfan^ of Straboy ^d of other ancient hidorians i they 
doubtless had druids» and fUlpwed in every particul^ 
the religion of their anceftors. Allowing, however, ths^t 
they had no affinity to the Celtes, yet it may eafily be 
fuppofcd, that the perfecntions which the Romans carried 
pn againft the druids in Gaul, obliged them to feek re- 
fuge in Germany ; and that they there inculcated their 

dodrines. 
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come unforefeen and unexpedied ; and 
their fears and their hopes are perpe- 
tually agitated. They turn with timid 
and anxious minds to explore thoCe in* 
Tifible agents who difpofe of their hap- 
pinefs or mifery. ^ They try to appeafe 
their refentment, or to conciliate their 
favour ; and their grofs conceptions af- 
iigning. them particular places to inha- 
bit, they pour out in* thefe their thanks 
or lamentation. As yet, every, indivi- 

• • • • 

'dual , leads, with his own hand, the 
viftim to the'akaiS'iahd performs him- 

felf the rites of devbtion. But in the 
progrefs of fociety, the habitations of 

the god^ requiring protestors ; and ce- 
remonies having multiplied to atone for 



''do£lrf nesy and e^Mi^Hsnt^ tBelr authority. It nay likewifc 
'be imagined, that the Germafi armies which had been 
'}»ired into the fervice of GauH or which had pafTed into 

that country from the love of plunder, forooght into' 

Germany the druids, and their rch'gion. The Celtic o- 
.j'lg^n, however, of thf Germans, is, I think, fo clearly 

ailertaiiied, thit there Teems to be little occafion for thePs 

fucpofiLijns, 

« 

the 
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the growing vices of men j and indivi- 
duals being unable or unwilling to dif- 
charge them, while they fought . to re- 
lieve their neceffitie^, or to gratify their 
pleafures ; it was neceflary that a feleft 
number^ Ihould be ehofen from the 
croud, to defend the former, and, to ce- 
lebrate the latter. Hence the origin of 
priefts. 

The care of religion in Gaul and 
Germany was intrufted to [the druids ; 
and no rite (3) of public or of private 
devotion was performed without them* 
The interpreters of the will of heaven^ 
they were regarded as facred, and were 
at all times neceflary. They pradlifed 



(a) Carjkrj lib. 6. c. 13. *' Illi rebus divinis interfunt, 
facrificia publica ac privata procorant, religiones inter-^ 
pretantnr :•— " Dio^orus Siculus obferves to the fame 
purpofe, '* Nee cuiquam iacrum facere abfqae philoib* 
pho, fas eft. per eos enixny ut divinae naturs confcio9» et 
qaafi collocutores, gratiaram facra diis ofFerenda, per 
bos internuncios bona ab illis expetenda efie, cenfent. 



their 



%» 



» 
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their rites in dark groves (3) j and tfaeir' 
fuperftitions, though grofs and unna-- 
turali Ihocked not the underftanding of 
an ignorant people. They employed in fa-' 
crifice ,every method of art, and of cruel- 
ty (4) J and fiirveyed the increafe qf their 

dominion 



(3) Groves were the firft places of religipas worflup. 
See Fiiit^t U^. 12. r. i« and Gf». r., 12. a/. 6. 7. ** St 
tibi occarrity'* (ays Seneca^ ** vetaftis arboribus et (Uitain 
altitudinem egreffis fiequeni laeas> et conf(>e£iQai casU, 
deniitate ramorom alioraci alios protegentium fubmovens i 
ilia proceritas fylvse, et iecretum loci, et admiratio am- 
brse, in aperto tarn denfar, atque continuae^, £dero tibi nu* 
minis facit.'^ Ef^ 41 • It is not till men hare jraifed ha- 
bitations for themfelves, that' they think of ereding tem- 
ples to their deities, 

(4) C^far^ lih^ 6. c. i6. '' «- Immani magnitudine (i-* 
malacra habent; quorum contexta viminibus membra 
vivis bominibus complent ; quibus fucceniis^ circumvetitt 
flamma exanimantur homines. Sapplicia eorum^ qui in 
furto, aut in latrocinio, aut aliqua noxa iint comprehenii, 
gratiora diis immortalibus eile arbitrantur : fed^ quum e» 
jjus generis copia defecit, etiam ad innocentium fupplicia 
defcendunt." Diod, Sic. fib. 5. c. 32. ** Maleficos enim 
per quinquetmium detentos, palis in honorem deum Tuffi- 
gunty et fuper grandi pyrarum flroe cum aliis primitiis 
immolant, nee aliter captivis, quam hofiiis ad dcum fj* 
era abiituncur* Nonnulli ipforum eciam aniroalia bello 

capca 
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dominion (5) in the^ fear^ aad admira*- 
tion of their votaries. 

Long' obfervation> and the comma- 
nicated reflection of fo confiderable aoi 
order, had inftru£ted them in many 
branches of fcience. They were fkilled 
in particular in aftronomy and phyfic. 
By tte former, they foretold the revo- 
lutions of the heavenly bodies j by , the 
latter, they performed many cures ; and 
the unthinking vulgar aicribed tho£b 
efFe<^s to their free communication 
vdth the gods. Their knowledge they 
imparted fplely to die initiated (6), while 



capta una cam hominibas trucidant, aat comburant, a- 
liove fopplicii genere tolkint.'* Sec alfo Stra6. Rgr, geo- 
graph, iih* 4. 

(^) I day not to examine into tlie belief and fuperfti- 
Cion of the d raids ; for I do not write their hiftory. ( 
ipeak only of their influence in fociety^ and on manners. 

(6) Cttfar^ lib. 6. r. 14.— Annos nonnulli vicenosin 
difciplina permanent ; neque fas elTe exiflimanty ea literis 
jnaddare y 



asL 
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an o^th' not to be violated bound thenl 
to filence. . . 

The fuperftitlon of the people indiil-* 
ged them in the greateft immunities* 
No favour, it was thought, could repay 
their fervices* They neither contribu- 
ted to the expcAces of government, nor 
letved in wars (7) ; and it was a gene* 
ral ambition (8) to enter into dieir or- 
der. Kings, equally with the meaneft 
of their fubjeds, fubmitted to thofe i^e- 
ligious tyrants. EveA the fierceft paf- 
fions of the mitid were tibedieht to their 
fway. They oppofed the refenttiient of 
hoftile and embattled armies, and thii 
fwbrds dropped, as by enchantment (9)^ 

front 

(7) Ca/arj lib* 6. t. 14; firuides a i>elJ6 abe/Ie coiifut- 
runt, neque tributa una cum reliquis pendunt; miHtisrf 
vacationem» omniuihqae rentm habent ifUmunicaiemi 

(8) The fame, author obfei-ves in ihfe fame places 
" Tantis excitaci pracmiis, ct fua fponte muUi in difci- 
plinam conveniunt, et a parentibas propicquifqae mic- 

tuniur." 

* 

(9) Diod, Sic, Hi. f;. ^, j 1 .-,-^-iInter adi^erfas fxpe d^ 
cies, duin i{r'it\i& enfibos ct proientis baftis inter fb c^ltfr* 

cita$ 
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from the hands of the waSrriors. They 
devoted, on many bccafions, the fpoils 
of an enemy to their gods ; and in their 
confecrated forefts did the deluded fol- 
dier heap up the prizes of vidory. No 
one' dared to conceal otto abftra£t any 
part of the booty t the cruelleft tqrtures 
ahd death punifhed the impiety (lo): 
and the gold and filver, and other pre- 
ciouB iacquifitions of war, were untouch* 
e3, and unguarded. 

But it Was hot folely oVeir toatters of 
£^th| and of religion^ that they extend*^ 



citiis t>h>pinqaaht, in medinih p)t>|Teffi, ac fi beftuus in- 
teantamentis cicararent^ prcelia diriniunt/ Sic apud fbro* 
dfimos qtoqoe bjui>ar09> ra]|^ientite te (edit \ et MuiTe^ 
VereturN^iifa9. 

{\o)^a/ar% 1t% 6» e, 1%— Qgnlii priilio dimicart 
to6(!}€uer^nt, ea, quse belloccpcrinr, plerumque devovent. 
Quae faperaverint^ iihiihalia capta inimoiant: reliquas 
tea' iii dnbiil locuni confembt. Miilti^ ih civitatibus h^« 
rum rerutn extrodlbs totnulos locis cohiecrktb confpicari 
licet. Nfeque faepe accidit, ot neglefta qai^pidm religionci 
iftut captd apud Te bccultare^ aiit podta tqllere auderec ; 
^r^viiffimumqae ei rti fuppliciumi^uui cruciiata conibffl* 
lUih eft; 

b ed 



/ 
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ed thfiir authority. They inti^de^ mto 
the public aflemblies of their country ; 
and, claiping 4 civil and criminal ju* 
rifdiCtion (11), they heard the com- 
plaints, and decided the, difputes* of 
Itates and individuals. The moft im* 
plicit obedience was paid to the^ judge- 
iftents ; and, whaf: feems very iQngular, 
they inflided then^felyes tjhe' punilji- 
meiits they decreed (12), npr allowed 



(t 1) Cafar^ Ub.fi. c. 1 3. — fercdeomoibascontroverfiis* . 
pablkis privatifque, conftituunt i et, n quod leftadmiuam ' 
facinasy fi caedes fada, ii de hereditate, fi de finibus coa* 
troveriia eft» iidem decernunt ; praemia poeaafque confti- 
luont:— - . •• 

(1 2) .Tacit ^ i$ M, G, r. 7. " — neque animadvertere, 
neque vindre, neque verberare quidem niii iacerdotibas 
pcrmiflum:— " 

In early ages the power of dooming to punifhment, 
$nd the s£t of punifhingy are clofely united in the rude . , 
COiiceptioDS of mankind. Hence perhaps it proceeds, 
that judges are at firft the executioners of their own fen« 
tences. This fa^ is evident, not only from the example 
of the German druids, but likewife from the pra£Uce of 
the Hebrews. See i Sam» ^« 15* "s^* 33* and^Ar^^. c. 32* 
<v^ 26. i^c. At a time whei^ the power of a public is 

beginning 
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that privilege to be communicated to 
others. The refraftbry and uhyielding, 
they removed front all concerh in reli^* 
gious duties : they denounced aigainft' 
them the fentence of interdiSlion. And 
this aft was attended with the moft ter- 
rible confequences -: The unhappy per- 
fonsv^urring it were denied all accefi 
to the councils of theit countly, and to 
every exercife of public worfhip: they loft 
the protcdion of Law : the arms of their 
coiintryinen wfere lifted againft th6m : 
they wci'e accounted wicked and im- . 
pious : they were incapable of rank and 
of office : their prefence and intercourfe . 
were avoided as contagious (13) : and 

cxpdled 



b^ginhing tobe concdvedatid aclaiowfedgfid, it'fdemed too 
gi1bat*ah exertion' over^th^1iBeftie»'of the'Jjedple, to af*' 
Ic^ the m^aiieft 6f their hilunber'td ptifnifli them for of- 
ieJices* It is beatitifd! to obreiVe hd# the mintiteiflf cilr-^ 
cutnftanc^ orancient cnffditts are comdied and Toftened 
by the light'and htrmabity df modern 'manners. 

(13) CafoTy lib, 6« r. 1 3* '' — Si qui aut privatns aut pu^ 
bUcus eorum decreto non ftetit, facrificiis interdicunt Haec 
poei^a apiid eos ell gravifTima. Qaibus ita eft interdi^uni* 

O 2 it 



196 Of the orders of men in Part III*. 

expelled from the ibcieties of men^ 
death alone could relieve their wretched- 
oefs. So great was the influence of 
the druids I 



SECT. vr. 

Of the Saxon clergy. 

IT will bei oWervedt if we attend to 
the hiftory of mankind, that the 
change c^ religious princifde has not 



ii namero imploronj ac (celeratonim habentar ; lis 
oriiliie» deeeduittf adicihn e6tum fenndnenu^oe defagijmt, 
nt yfid excontagione iDCommodi accipiant: neque iis pe* 
tentibas jus redditar, neqae honos ullus commonicatar.'^ 
It it not incurious to remark, that outlaivries took pro^- 
bably their rife from this druidical interdidlton. They 
agree in every particular. An outlaiv forfeited his coun- 
try and property : he was debarred froim all intercourfe 
with hir frfeadf, and could receive no affidance from 
theoi. To furniih him with food or lodging, or to perform 
to him any office, was to incur the penalties in wbich he 
was liable. SttBra3on^ li^^l* ^.13. 

always 
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always the grcateft force on their con- 
dud and affairs ; and that in every pe- 
riod they are generally governed by the 
terrors of a niean fuperftition. The al- 
teration in the mode of being to which 
Nature has fubjedled her offspring, an& 
which, though in itfelf of fmall mo- 
ment, appears fo alarming- to the weak 
and feeble ; the uncertainty of their fu- 
ture deflination ; the dread of invifible 
powers, who mix, it is fancied, in hu«- 
man concerns ; and the myflerious afpe^k 
of every fyflem of belief, or of worfhip ; 
thefe general caufes, flaggering the mind^ 
of men, have ever prepared them for 
prieftly dominion. 

The fucce^Tots of the druids, though 
they taught a more enlarged dodlrine^ 
fcrupled not to advance, with all their 
art and induflry, the interefl of their 
order ; and they met not with oppofition 
from the people. The miniflers of the 
true God were no lefs ambitious than 
thofe of Odin } but, while they enjoyed 
many fources of influence which ^fljre 

O 3 common 
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common to thefct they poffeffcd others 
^ually powerful, by which they were 
able to fecure and to extend their autho- 
rity. 

The court of Rome bad gradually e- 
re^ed within the different kingdoms of 
Europe, a fabric of policy to fubje^: 
theqpL to a foreign jurifdi(3ion. Thp 
church became every where a^ye to 
enlarge the PapaJ prerogative, and was 
every where fupported by it. The Sax- 
ons, who owed their converfion to the 
fee of Rome (1), were difpofed on that 
account to fubmit more implicitly to its 
direAion. No circumftance was omit- 
ted to heighten the veneration conceived 
for it ; and their clergy derived thence a 
confiderable power. 

The law of celibacy, which was af- 
terwards extended over England, was firft 
known in the reign of Edgar (2), ancj 

(t ) Spel. Cone torn. i. p. 94. Gofcel. de vit St. Aog* 
in torn. 2* Angl. Sacr. 

(2) Spel. Cone. torn. 1 • p. 476* 

waa 



Mi Well calicqlated to promote their 
^dry. Ukicbnfcibus t)f all tho{*e teiidet 
cdfenSCKfaiis which pl'dafe And &glltafe 
olfter iheh, and which bii\d them, with 
fb «fiA a c^m^nt, to 'focle^y and their 
coullltryj thfey 'perceived no other objedi 
Imt tlifelt owti advanta^^fet ^and to this 
they applied all their Ikill and leifiire. 
They ^ere feparated from thfe reft of 
mankind, to invent arts to deftroy 
theni. 

The aTterHtidii which had happened 
in the ftate of laiid, having render e4 
them capable of property {3), all orders 
0f men were ambitious to endow thfeni 
vith territory (4) j and it may Ikfely be 

affii-hiea, 

(3) P£i//iM,1ia8 remarked, that Pppe Urban $r^.c^- 
damed that the church might receive land and pof&^ons.^ 
Before that period, the faithfuf fold their eitates, and gavp. 
t&e value oi them, to the ^hurch. 

^4) V ItwascuftomaryintheSayqn times/'feys Sfeimfuit 
to make grants to perfons intelledlual and invitible, as to 
pod himielf, to the blef&d Trinity, to the appftles, and 
to hbty men.'* ReJiq. SpeL /. 239. The clergy found 
tneir' account in this ufage: Patrimonium Cirifti^ Dos ec* 

O 4 clefiM 
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affirmed, that the bulk of all the land 
in the kingdom has at different times 
been veiled in them. The power ac- 
cruing from their riches was infinite. 
Dependencies were raife^ without num- 
ber; and their vaflals and retaipers form- 
ed a body, who felt and fuppprte4 theii: 
intereil. 

The charters (5) they received allow- 
ed 



ilefiaf Dos /pom/a CJ^iJfi, Sjacrmta foffej^f Pr^ediwm foM'^ 
Sum : th'efe are a few of the expteflions whith denbtro 
their poSei^ons. The profufe length to which meii cir- 
ried their liberality to them; is thus remarked by Mezt* 
tojf : " Les roisyf* iays this hiflorian^ '* et les grands feig- 
neurs s*effbr9oient a V envy a qui feroit plus de donation^ 
€;t'de plus beaux p^eiens zvlk eg\if^; i}s metcdiient dans 
]eur iacre threibr jufqa^ a Idnrs ceintures, leurs baudriers, 
leurs vaies precieux, lears habits quand ils eiloient en^ 
richis d'or et de pierreriesy des meubles, et des raretez^ 
qui efbient plus de curiofite que d* uiage, C*eil0it a qui 
baftiroit le plus dVglifes et d^hofpitauxy et a qtii fbnde^ 
roit' le pltu de monafteres/' Jir. CiromL torn, i, 
f.172. * 



' ' ii ■■* 



($) The firft charter or writing regarding lands and 
privileges, was made by'Wichredus King of Kent: it 
was kept in Chrift-church at Canterbury for poHerity to 
ioutate ', and was written in the Saxon tongue. Previous 

it- <it' - ^ 'i T ■ • * •. *Q 
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€d them a royal jurifdidHon (6) in their 
territories* All caufes, whether civil or 
criminal, were tried by their judges ; 
and they received the ilTues and the 

profits ariiing from them. They had 

the 



to tliat period, the Saxons made conveyance of then* 
lands, without deed* or writjog, by delivering a tttrf^ 
^x/pear^ a fiaff^ an arrow, or Tome other fymbol. This 
^as done before a number of witnefles. And hence 
the land difpofed of in this manner had the name 
cifolklandi the aflurance of it retting in the teftirao- 
jiy of the felk^ or people. Ic is farther obfcrvable, that 
'before the time of £dward the Confeflbr, the Saxona 
ufed no feal to their charters but the fign of the crofs % 
^nd 1ft/ hat feems very fingular, deeds were conceived ia 
thofe ages in pretty much the fame form in which they 
are written at prefent. So unrefining are men of buii- 
|ie(&! R^liq. $peLf, 8. 233* 235. 236. SfeLConc^iom. i« 
/. I2ij.3i9, ' 

(6) A charter, for example, from King Edgar to the 
snonaftery of Glafton, has this claufe : *' Eandem— 4i- 
bertatem et poteftatem quam ego in coria mea habeo, 
^n^ in dimittend(> quam in puniendo, et in quibuflibet 
6mnino negotiis, abbas'et monachi prsiati monaflerii in 
fua curia habeant,** And we read, in a grant by King 
Athelbert to the monaflery of Canterbury, ** Monafle- 
rliim— TCondidi, et cqm ipfa terra, iet cum omnibus quae 
ad ipfum monaflehum pertinent, perpetiia libertate donavi, 
adeo at nee mihi, nee alicui fuccel&rum meorum Tfgum* 

nee 



ftoa Of the orders of men in Pasrt III. 

tlie cuftody of pnSiimefs, and wsede de^ 
iivery of them at &eii: <:^wa will : ^i&d fi6 
bailiff, or other officer of the kiiig^ 
could exercife any duty in 'thltit lands; 
They had a market and gaflo*v«rs iA 
their territories (7) ; and could condemn 
the chatties of fugitives and felons.^ 
They could mate v^ar of their Ju^iifetd 
authority on their enemies (8) ; and 
while they publilhed the doftrines of 
peace, they gave a different leftbn hj 
their practice. They had the privilege 
of ftamping money (g) ; and th6ugl]( 

they 

nee t^lli unqtsam poteflati, Twt ecclefiMlie^, five fecitlarii 
qtiicquatn tnde lieeat ofurpare, f^d in ipilus dbbatis fint 
omnia libera ditione.*'- Mflnaft. Anglic, torn, u t. \6^ 

Is 24. 

. (7) Madox, Bal-. Angl. p. 152. 

(8) Brufftl^ li'v. 2. cb, 3. 1*hcy alfo flamed cham* 
pions, and often out of their own order, to fi^ht in their 
caufes* 

(9) LL, JEthelfi. ap. Wilkins^ p. 59. " In Cantuarii 
fint VII snonetarii; quacuor regis, duo epifcopi^ et anus * 
abbatis, 

In 
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they jMre^chfid the difrie|;^r4 of tempo-? 
ral advantages^ they yet Qoprted and 
pjirfupd theip yrith a mpre unrelenting 
induftry than other men. The greateft 
lords in the kingdom pofleffed not higher 
powers, or enjoyed more diftinguifhed 
prerogatives. 

They claimed, as well as the drtiids, 
an exemption ^from war and taxes ; nor 

In RofTenfi civitate tres, duo regis, et onus cpifcopl.** 
See alio HaU^ Hift flacit. cor. tern. i. f. iqj. 

The abbot of Canterboiy had cufieum m9nette\ a!lou'- 
ance of mintage and coinage, {ajs Somner, in right of 
his abbacy. Tborne (he adds) writes thus of Silvefter, 
the forthy-fifth abbot, who died unno i i6i, and was the 
kft who enjoyed it : *' Memorandum quod ifte Sil^efter 
libbas, et muUi praedeceflbres ejus abbates, h^buerunt cu- 
neum monetae in civitate Cant, iicuc per inquifitionem fa« 
6am per Arnoldum Ferre, Wulfinum Mercere, et alios 
qui jarati dixerunt, qupd quidem Abbas S. Aug. Silvefter 
nomine habuit in civitate Cant, unum cuneum moneta*, 
et EJamdds Porre cuflodivit cunenth illud ex parte iliius 
abbati^ ; et quando ille abbas obiic (eifita foit abbada in 
manu domini regis una cum prsdidlo caneo, nee unquam 
acquis abbas^ qui ei fuccefTit, iliius cunei recoperavit feiii- 
nam, Et fuit iita inquifitto fa^a tcmpoHbiks Henrici Se- 
cundi Regis, et Regis Richardi filii ejuidem." Antiq^ of 
Cunterb, f, 55. 

were 
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were their lands burdened with fervicesr. 
They held in Frank^AImoigne (lo), and 
furnifhed no fecular aid, but a fupply 
in times of invafion, and for the build-^ 
ing and repairing of cafiles and bridges 
(ii); an obligation (12) to which all 

the territory in the kingdom was alike^ 
fiibje^L 

It was not lawful> nor had they the 



(10) Tlte cenore of Frank- Almoigne was (b catled, 5e- 
caule th? lands given were faid to be in free alms, in lim 
iiram diemoj^nam. And thofe (fays Littleton) who held 
in this manner were only bound to make orifons, prayers^ 
maSt&y and other divine iervices, for the foal of their 
gvauuor, or feoffor, lib, 2. feS. 135. ** Libera fit ecde- 
£a, fkuatorque fuis judiciis et reditibas, fea peafioni-^ 
bus. Pro rege preces fiant, mandati(que ejus, non cor 
^ente neceffitate, fed ex fponte obcdiu&to.'* Jud. Jf^itbt^ 
t. I. ap. Sp€L Com. torn. i.^. 194. 

(11) The charters to the church have geoerally a. 

cUufe to this purpofe : " — Sic autem praedida terra libera 

ab omnibus fecularibus negotiis pr»ter expeditionem, et 

ponus arcifve confirufUonem/* Monaft. AngL torn, 2, 

f. 858. See like wife Spelman*s Glojfary^ n^oc. Burghbotu 

(12} Spelman of Feuds and Tenures, p. 22. Spcl. Cone. 

power, 
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power (13), to alienate their pofleffions 
Their influence therefore an^ confidera- 
tion were perpetually increafing, while 
new acceflibns of wealth were ever flow- 
ing into their order. 

They called in to advance thdr caiifet 
every art they poflefled of invention, 
and every aid of learning. They af- 
fe^led the Roman language in their 
deeds (14) ; and thefe were, on that ac- 
count, moft frequently compofed by 
themfelves. Hence thofe tedious enco- 
miums they contained, extolling the 
piety of donors ; hence thofe bitter 
curfes and maledidions ,they denounced 
againfl all perfons who fhould invade or 
difpute the pofleffions of the church 
( 15) ; and hence all that anxious care 

they 

413} Mezetay, Abr. Chr« torn. i. p. 280. 

(14} SpeU Reliq.p. 234. 

(15) " Qaifquis/' fays a charter of King Edmund^ 
•* — ^bchevola mente meam donationem ampliare, ct pri- 
vHegii dignitatem fervare fatageric, in hoc prsfenti feculo* 
vfta illiuj profpera &t, et longiturnse vita; gaudia teneat. 

Si 



4 
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they exprefledi that its propetty (i6)' 
ihightdefcend unimpaired, and in fecu- 
rity, to the mbft: diftant ages. 

But the free and extenfive territory 
they enjoyed was infiifiicient to fatisfy 
their rapadty: A ftd was given to the 



Si qttt$ ftottfio^ propria temeritace, vioUnter invzierttetB!^ 
ptaverity fciat &, procul dubio, ante tribunal cUflr]^ ju* 
dici&titubantem, tremebandumque ratioBcm redditurum, 
Dif: prius digna faci&fat^tibne'emaiidare xnaluerit.*' M. A. 
tarn. I. /. 15: A charier of Atheibert fays more boldly^ 
*< SI qak vero de hac dbnatibne noflra aHquid mtnuere, 
auc irritam facere temptaverity aadloritace Beati Fapse 
Gregorii, noftnque apolfoli Auguftini, fimul.ct noftraim-^ 
prccatione, fit hie fegregaHi^abommfanfti ccdefi^ com- 
iironione, etin die judti:'i', ab onrm eleftoyuai ^ciecate.'* 
ilf» A. torn, I . p. 24. And a charter by King Edgar has 
thefe words ; ** Quam (fc. abbatiam) quicunqne in ali- 
quo violare praeftohtpferit, ipfiw Samtni Praefidii Petri, ^et 
Romans ]erarchiae, omniumquc ftcroram ordimioi} aoi- 
madverfione, in infernum a&temom damnetar. Qui vero 
provexerit, ct dcftufavertt, in focte eledcttrBm Deiremaiiei. 
retur.*^ M. A, torn, i./. 66. 

K 

I 

(16) "Prccor.'* fays a charter of a Saxon kbg, f omnes 
fuccefforeS meos, five filii, five fratres, five externi rcg^s . 
fuccefferirit, ut hoc noftrum partum ita fervent inviolatum» . 
ficuti volunt recipere redliiudinis prasmium, etevaderera* 
paciiatis fupplicium." M, A\ torn, u /. 64. 

4 church 
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cbpjrclj at the feaft of St. Martia (17) : 
a^tputjji.qfl 2»llthe fruits. of th^. kdagdom... 

\;^xlaipsf;€4ib7jthe ohurpbmeni, a tenth, 
of all domeftic animals, and a tenth 1 

( \ ^) pf the lUhpqr . of individu^s* Tbey 

ex^f^dca^ tribute* three times aryear for; 

it^inarS^s ^(19); a tribute was* affixed to 

every jdough^ (ap) ; and no^ man could* 

dkj but* his goods (21) were afleflfed by 

them to a certain amount. The blind 

zeal pf the people even carried them to 

(\j) LL. Inae ap. Wiiyas,^)., ij, SpcL Gone* torn, i» 
p« 185. 402. 531. &fr« 

{ii)Sffl, Cfine^ torn. J. p.r too. 259V 298* 3o9« 494. 
6ip. (3(Z(^„^.c. •* SQin*.ciu>o«Ub'' (fa3« :fl«ai^> " went 
foiart aib.CQ.affii'ni^* that the clergy ^ were intttled to the 
dthe of the.prpfiu made bf courcefans in the exercife of 
thdir profeffion.'* W* i./. 51* 

(*9X?Bt^ Cojttc. jwm* I. p. 517. 545. 563. Wilkinsi 
P* 130.* 

(#a};SpeL Cone, torn* i« p. 517. £^f, 

(ail), Wilkin^, p. lot* 113. 114. 121.130. Ridley's 
vie^ of,civi^ ^qd eocl^fiaHi^al iaw> ch. 2. fei^ i . 

make 
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niake payments to the fee of Rome (22} ; 
and the fevereft penalties and fines pii- 
nifhed the negled: of thefe tributes aiid 
taxes. 

The place too (23) they obtained in 
the general council of the nation fiir- 
nifhed them a fource of the greateflr 
authority* This privilege they enjoyed 
in common with the druids ; and when 

William had fubjeded their pofTefliona 
to tenure (24), they claimed it as barons^ 

The 

(22) Spel. Cone. tott. i.p.i30« 31 1. 34). jjf. ^^u 

(23) '' Ego iCthelilanos Rex confilio Walfhelmi Ai^ 
cbiepi(copi» et alioram etiam Epifeoporom tneoraiii pm* 
cipio/* &c. Wilkint^ f, 54. '* ^dmundos Rex congre^ 
gftWt magnam fynodam in civitate Londini* iando Paf* 
cbali tempore, otriofque tarn ecclcfiaftid otdinis qaanl 
politici. Ibi erat Oda et Walfftan Archiepifcopus, et 
mqlti alii Epiibopi contempt antes, animse fnae falutem, et 
coram qai iUis fabjedi erant*** Wilkins^ p. 72* 

(24.) ^eld. tit. hn. part z. elk ^. fia, 19. Blatk/fotH^ 
Comment, b, i. p* 151. This change, it moil beremark<» 
ed, was made with confent of the parliament, and not by 
William of his private authority. See the very learned 
and elegant hidory of Henry lU which is juft now pu^ 

Uiibedi 
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/The ardour with which they clung tQ-» 
gether, and the afcendency they acqui- 
xedjk a? pofleffing all the learning of ,the 
times,, made them frequently able to di- 
red apd goverii the aCts and delibera- 
tions of that great aflembly. 

They fat alfo, like the German druids, 
in all inferior courts with the princee 
or earls {25) j and their power being 
thus fpread throughout (he kingdom^ 
tbey could ttlrn their influence to every 
. fide^ 

Wilhed. vol. i. f. 43. 457. •« King William L'* <fays 
%iadox)'**(QVLti^ thearchbifliop, and bifliops, aad fevend 
of the aBbots and priors of England, pofiefied of diy«r% 
lands and rents. He commanded them to make proof 
that their pofiellions were rigkifnl. This proof wal cflli« 
cd diratknarCy to dirsttonAte, or derMfgm. When thtj 
made out thetr fight to their lands and t«aemeotSy «kt 
King continded them tn peaceable pofTeffion ; bat thargai 
their lands with military Service ; that is to fay^ he en* 
feoifed them, to hold of hiiii and his helrsi by thtfervioe 
of fo many knights, to witi in proportion to the qnamitf 
and' vatae of dieir lands and tenemeots/' Bat, jingk 
/. 25* See alfo Baron Gilberi^i hiJL tf tmch^^ ^ ^\ 

(25) LL, Eadgar, r. 5* •* Qaaeratur centorise conv)cn«^ 
tiis> ficut antea inltitutum erat; et habeatur ter in annio^ 

F convcntut 
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fide, and to every objed (a6) of tempa-^ 
ral governnient. 

Thefe are fome of the principal caufes 
which contributed to give power and 

weight 



conventus oppidanos^ et bis provmcialis conventas : ec 
imcrfit conventui provincial! epifcopus ec feriator, et 
poftea doceant tarn dtvinum jus quam humanom/* 
££• Cnui. e, 17, ** Et ter in anno habeantur oomltia 
munidpalia, et duo convcntns provinciales^ aut plares 
^tiam : ec illis interfit epifcopas ac fenator, et Ibi a- 
biqoe doceatnr tarn jus divinum quam humanum/* Gi* 
///• Kar, et Lud, lib, 4. ///• 71. ap. Litulenbr* f. 904* 
^' Ut omnis epifcopusy abbas, et comes, excepta infirmi-* 
Cate, vel noilra jufOone, nuUam excuiationem habeat> 
quin ad placitum mi/Torum ^odrorum veniat : aut talem 
vicarium fuum mictat, qui in omni cau(a pro illo reddere 
rationem pofTii/' See alfo ^eld, bift. of tithes ^ r, i^. 
fiS. u The Biihop, it may be obferved, or fpiritual 
judge, ttfed to carry with him to court a book of canons^ 
not only to diredt him in his decrees, but as an enfign of 
his authority ; and the Ear], who was the temporal judge, 
carried his dome^book with him, which was the body of 
the tempoial law* ^r the fame purpofes. From hence alio 
^mt conjedlure comes the name of the famous book call* 
ed Doomfdflybook. See Fortefcue^Aland's notes on For* 
t^cMi 09 monarchyy p. 2^^ . 



(a6) The clergy fat no longer than the Saxon period 
in the county and inferior courts. The reader may fee, 
in Brady s Appendix f p. 1 ;. the charter of William, which 
ftparated the civil and eccleiiaftical jurifdiflions. Though 

this 



BeQu 6* Germany and England, 2 i 1 

weight to the clergy (27) ; and when 
we confider the ftrength of them, we 
need not wonder that this order has 

been accounted as^ facred, and adorned 

* 

with the greateft immunities. We need 
not wonder that oaths given in their 
prefence were of all others the moft 
binding, that deeds acknowledged before 
them were the firmeft fecurity, and that 



this ad confined them to ecclefiaOical pleas ; yet cinder 
that name they included many civil caufes. They claim- 
ed, for exam pie, an exclufive privilege to jodge in sll. 
matters matrimonial and teftamentary. It alfo appears 
remarkable, that though the Saxon laws allowed the chil- 
dren and relations of intiftati pef/ons to fucceed td their 
movtalUs ; yet the clergy in pofterior times confecrated 

all fuch goods to pious ufes. See Jf^ilkint^ p. 144. and 
Smcoh^s dijcenrjt, /• 89. 144. So that this reparation of 
coortSt though intended to crulh the clergy, was in fbme 
le (pedis favourable to them* 

(27) The obfervations in this (ediott refer to the Saxon 
times. They will not apply, and I defire they may not 
be extended, to the prefent clergy oi England. There 
is not perhaps in the world an order of !t>neilhood more 
refpeftable. 

P a churches 
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churches (28) afforded an ifyluflf 
and proteftion to the moft hardened 
violators of human laws. To beftow 
a due reverence on princes, was to 
fully the dignity of this order ; to give 

the way, to difmount from horfeback, 
or to go too far in approaching them^ 

were adls of unpardonable humility 
{29) J and the compofition or price of 
blood was higher for the archbifljop 
{30) than for the king. To wound a 
churchman, to break the peace of thd 
church, and to abftradt any part of its 
riches (31), were the greateft crimen* 
To endow monafterics, to fubmit to pe-* 
nances, and to Send in a bafe fervility 
to monks, were the greateft virtues. 



(28)'Spfel.'Conc. t:)rh. i. p. xSi. 337. 365. Wilktiw, 
< p. 1 10. *' " 



>i 



■ (£9). Bacon's difeourfe, p.- r6. • # . ^ 

* • - * » 

. (30) Wil!«ins» p. no. 

*• (3i> Spel; Oonc. torn; up. 264. 265. 620. Mttzrray, 
Abr. Chr» tom, i. p. 279. • ■ 

c, - — • -^ "-t Even 
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£ven tht objeiSis of proper and beco*- 
tilling worAip were forgot amidft the ltd* 
oration and refped. which were paid 
^to. ihrines and images (3St)» to copes, 
labcrnacles, and veftments, to altar^ 
^cloths, crucifixes, reliques, and all the 
trumpery of a defigning fuperftition. In 
the dejedtion and alarm which arofe in 
the minds of men, the genius of war 
Junk, and the purpofes of fociety were 
well-nigh negle£led. Warriors laid a- 
iide their fteel, and their armour : they 
put on the habit of .monks, and fancied 
they were acceptable to the Deity, as 
they grew ufelefs to mankind. Great 
pobles, and ladies of the firft i-ank (33)f 
renounced their figure in fociety, to 
diftinguifh themfelves in penance, and 

(32) Spe], Cone. torn. i. p, 594, 

(33) Mezeray, Ahr^ Chr, torn, i./, 1 76. ** Le plus 
foible fexe n'avoit pas moins de force pour cette vife peni- 
tcnte, que les hommes. Le.^ plus nobles filles cherchoient 
UD efpoux dans ks cloiftres, et les veuves y trouvolentleur 
CQnfoktion. Les princefles en bafliflbient exprcs poor s'y 
netirer, ' • 

r P 3 M 
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the pradices of an illiberal devotion ; 
and kings (34) threw afidc the purple 
and the diadem, to govern cloyfters. 

V Do we turn ovet the ecclefiaftical an-» 
nal$ of almoft every nation, and of every 
age ? we ftxall ftill be prefented with the 
fame picture. The priefts of almoft e- 
very religion have been alike ambitious^ 
and alike fuccefsful in their encroach-* 
ments on the civil rights (35), and the 

. (34) See a difcourie, Je pritna inJfituH§nimon0chrtmi 
prefixed to the Monafii^on AnfjHtanum* 

(35) I can retolled but one exception in the ancient 
world to this obfervation. The Romans, if I am npt 
xniftaken, eledted their priefts from the nobilityi and the 
civil magiftrates i and cpnneAing them with no great gain 
or emolument, this order w^s confidered as a part of the 
civil power^ It had no intereft feparate from (he ftate^ 
aiid the maxjms which it followed were not oppofite to ^ 
thofe of the community. In no inftitution perhaps have 
that people fhown greater wirdom ; and among the cauies 
of their grandeur we fliall find few fo powerful. It is 
feldom mentioned, however, by their hi^orians; and, 
^hat is perhaps more fingular, it feems to have efcaped 
the penetration of MonteJ^uien, in that invaluable trea- 
tife, which a living genius of his own nation would in* 
ti tie, Jiiftoirt R&maine^ ^ufage des ion/mef nTftaf, et 
d(s fhilo/ofhtf. Ehge dt M, Monte/juieui far M. d' 4km^ 

commoa 
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common underftaoding of men» Nor 
has the hiftory of human aflFairs a caufe 
to offer more fubverfive of the progrefs 
of refinement than the ghoftly pradiceft 
of prieftly power* They poifon and 
confine the mind of the barbarian^ when> 
impelled by hope and ambition^ he 
]ook6 forward with a generous ardour^ 
to better his condition, and enlarge his 
views ; and in the moft cultivated ageSi 
they have ere&ed their ftandard> and are 
able to fupport their dominign by the 
i|;oorance they eftablilh* 
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5NGLISH CONSTITUTION,: 



PART IV, 



Of the judicial arrangeitientfr in 
Germany ancj England., 



SECTION I, 



Of the origin of jfu/iice. 



IN the judgements pronounced con- 
cerning men, wtf are generally gui- 
ded by the manners to which we 
have been accuftomed. We forget, that 

the 
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l^e human mind is canfciousof a pro-» 
grefs^ jiKid that mankind are ever exhi-* 
biting different manners, and a new 
way of thinking. The good-natured 
moralift may fancy, that in every age 
the mind of the individual is ftill fen- 
fible of right and of v^rrong, and feels 
rcmorfe or approbation, as the ads of 
juftice or injuftice are committed. But 
^o fentiment is more contradidory to. 
the hiftory of mankind. 

Thefe are the diftinftions of refining 
xnanners^ and are totally unknown in 
^ firfl: period of fociety. The favage 
goes forth into the woods, to procure 
his fubfiftence, and to employ his cun- 
ning and his force. He lays toils for 
the ftrong, and overpowers the weak* 
The animal he has caught, he robs of 
its fur, and ufes for the purpofes of 
life : his fellow-man, with whom he has 
contended, he robs of the booty he had 
gathered, or ftabs to the heart, as a de- 
ftroyer of the game he purfues. ^ At the 
fipproach of night, he ereds a tempo-. 

rary 
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rary but, which he forfakes with the fun, 
to renew his ravages and plunder. In 
the war he has declared aigainft nature 
he knows no exceptions : everjr (i) ob- 
Jed be meets with is hoftile. 

When preffed, however, by necefSty, 
men have learned to provide for the fu- 
ture> and conceive a kind of property 
in the ftores they have hoarded ; and 
when inftrufted of their weaknefs in 
the favage and folitary ftate, they have 
united into bodies : it is in fuch a fi"^ 
tuation that the virtue of juftice is dif- 
coveredj it is then that the condition 

(i) ^btHius^ lib, 15. Iiaft recorded tKe fpeech of z 
Scythian warrior, which, though he exifted in a more 
cultivated age, may ferve to illuftrate and to prove 
thefe remarks : *' Pro magnis mihi Aint diviiiis, ha* 
Aa, enfisy palchraniqoe fcutum muniroentum corporis. 
Cum hoc aro, cum hoc meto, cum hoc vinum fuave^ 
quod praebet vitis, pedibus tero : cum hoc, fupplices me 
^Kominum iervi publid vocant : haftam qui non audet 
comparare, nee en(em, nee pulchrum fcutum corporis 
tegumentum, flexis ille genibus me adoret, dominumque 
Isdntet, ac magnum eife regem vociferetur/' The Gauls 
told the Romans, " Se in armis jus ferre, et omnia for- 
lium virorum ciTe,— '' Uv. Hi. 5. c, 16^ 

of 



Sed» It Germany and England. 2x9 

of individuals is made equal, tliat the 
powerful are taught to with-*ho1d their 
violence, and that laws give proteSioa 
to the feeble. The relapfe of the indi- 
vidual into his fpnner predatory courfe 
is now confidered as criminal ; and 
though he beholds with defire the flocks 
of his neighbour^ he muft not appro- 
priate them. The party he atucks in 
his goods, or in his perfon, conceives 
himfelf injured ; he founds his com- 
plaints to the public ; men obferve, that 
Jhe facred bond of their union is in- 
fringed ; and they lead out the delin- 
quent to the frontier, and expel him 
from their fpciety ; or make him expiate 
by a fine, or by death, the guilt he has 
incurred. 

The community mean-while performs, 
without blame, thofe ads of robbery 
and oppreffion which it puniflies in in- 
dividuals. It authorifes (a) its youth- 
ful 

(2) Tacit. deM.G. e. 46. " Vcnedi— qoidquid inter 
Pcucinos Fcnnofque fil varum acmontiumcrigitar, latro- 
iripSiv pererrant,^ This author has alfo obfcrvcd that 
i)}e Catti were addiaed to the iamepraaice. jfnHal. Ut.\ z. 

c, 27, 
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ful waixiors to carry devaftationi to -furr 
.jrounding tribes,;, and feeks to enrich 
itfelf by giving poverty to, its. neigh-^ 
bours. . Its 'example feems to encoura^ 
th^ vices of its inembera ; but, from 

* 

€• t7. T'hucydides^ !ih» i. has mentioned this matter motk 
SMy X ** Olim Graeci, et Iwrbarj, quocqtiot ia can>- 
tJDente d^gebant« niariqme vicini erant, qui^ue in-r 
fulas incolebanty poflquatn navibus alii ad alios mare 
-trajiecftf frcqaentius ceepcrunt, Tefe al latrocinia con? 
, verleruDty virQrom pocentiflitoorum du^lu [qvtod faciet 
b^ntj tuin quaefttis Aii cauia, tum etiaqn ut, vi^um paii^ 
peribus qua^r^rent : atque adorti civitates nullis muris 
jDfitinitas, et qus pagatim incolebantar, [eas] diripiebanCy 
Ct muximani tiflus' partem hihc [iibi] oomparabaai^ 
Qjed hoc facintis nondum ignom^niam.lidbeii^i^ imqvero 
flonoihil etiam glorise potius afierret. Hoc autem nan^ 
ietiam cum alii nobnulli, qui in cohtinente habitant, m^ 
' ailitfte declarant, quibut decori eft hec €gregie exereew^ 
,tam etiam antiqui ' poetsr, a[Hid quos illi tikfOfX:itrq»> 
que cavigantes, ubique eodem modo inter rogan tor 
nunquid fint latrones : quod neque illi, quos interro- 
gant» fa£tum ut (e kndignum inficientur, nee illi, quibu# 
eura? eft [rem ex ilfi$] fcire [hoc ipiis ut pispbrum, et cri^ 
inen] exprobrent* In Mediterraneis eti^Qtalii alios oca^r 
dabantur. £c ad hoc ufque tempus multi Grxciae [populi} 
prifco more vivu^it, ut Locri, tqUt Oarolae [^ASifaiftUr],' A 
i{!toli> et Acarnanes, et qui £nitimam horgm agro conti-r 
sentem incolunt, Quin^tlam ipfe ^mcavim geftando^um 
mos apud hos continentis incolas ex veteri latrQciniorum 
confuetudine permanfit.'* The reader xpay alfo confuU' 
fi$mer's Odjjpiy, book 3^ , , . . . 

motives 



motives of adrkntage, it catn£k% llieir 
caormities^ The neckties and conTca-r 
tions of men ijidude.theinYery, enrly t<> 
Kgard jui^e in thpr;Qn? cafcr bttt a 
Ipiig eii^pcTiehce is «w<tcffafy. before thej 
acknoVrW^i'f, in the .other. 

The arrangejaente.'^bkh, whenjow? 
cd in^o a body, they employ for the; 
fupport of peace, and of order, though 
rude at firft, and irregular, are ;w^i 
calculated for the prefer vation of liber- 
ty. The greateft equality prevails then 
among the members of the tribe ; no 
invidious diftindioi^ . have, place ; the 
onices of honour, and of truft, are gi- 
ven indifcrimiijatdiy to the brave and 
defer ving ; and juftice knows no dif- 
ferences , in jthe orders , of men. Nq 
other' rank,* than that of the citizen, is 
diftinguilhe'd in Tuch a period r'-nfli 
other chaVaCbcr IS itfpefted. Thofe efla- 
blifhmeats extend their influenefe -w 
Hiore cultivated timts; arid, while the-i 
rifhediby the people^ thejr offer a Uajif 
vrark to ^ferid their rights agawft Sfh§ 
pQv^fy • the riches, and 4;t\e fa^ipijs^ 43^ 
* jbe great. 

The 
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The courts accordingly, or civil ar«« 
rangementSf which were modelled in 
Germany, preferved the independence 
of the people ; and haying followed the 
Saxons into England, and continuing 
their importance, they fupported that 
envied liberty we boaft of. It is to thofe 
courts, and to the forms of proceeding 
there, that we are now to turn out at-- 
tention. 



S E C T, 11. 
Of Courts. 

Hlftorians, judging of rude times 
by the ftandard of a cultivated 
age, have frequently concluded, that the 
efiablifhments which arife in fociety are 
the refult of intention and defign. They 
feek for legiflators before legillators 
could exift ; and, while the greateft ig- 
noraQce and inexperience have prevail- 
ed, 
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edy they fancy, that the mofl: difficidt 
of the fciences had approached to per« 
fe^tion. 

It is, however, by circumftance and 
accident that rules are difcovered for 
the conduifi of men ; and fociety nauft 
have fubfifted for ages, and its different 
appearances muft have been often un-i- 

folded, before the wifdom of indivi- 
duals could plan or projed the arrange- 
ments of nations. The tumult and con- 
fufion which flow from intercourfe and 
the focial connexions, fuggeft firft the 
advantages of order. Regulations are 
then made, and forms of juflice are in- 
vented. The actions and commerce of 
the fpecies extend themfelves, and new 
regulations are called for. Improve- 
ments follow on improvements ; and 
fchemes of government attain by degrees 
their utility and value. 

Before the fpirit of refinement has 
given birth to artificial manners, th^ 
higheft refped and attention are produ-» 
ced by the exertion of fuperior quali- 
ties; and men willingly fubmit their 

difputes 
t 
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difputes where they have placed thei* 
veneration* The talents of the mind* 
or the ftrength of the bodjj could alon* 
give diftin<aion among the ancient Ger- 
mans, Had a warrior difcovered fupe-* 
rior prowefs in danger, or fuperior wif^ 
dom in debate, he never failed to ex- 
cite the approbation of his tribe ; and 
while the notions of property and par- 
ticular profeffions were yet unknown, 
many of his countrymen fought ambi- 
tioufly to procure his patronage. They 
joined in his retinue, and added fplen- 
dour to his appearance ; they defended 
his charader and perfon from infult 
and peril; and in the (i) rude abun- 
dance of his table, they found the pay 
which rewarded their fervice. Moved 
by the kindly commerce of afFeftion, 
and by that fond admiration which his 
virtues had kindled in their minds, they 

* (i) Tacit. deM, G. c. 14. " Nam epulae quamquatn 
iticortipti) largi tamcn appuratos, pro ftipcadio cedant/* 
See^r/ I. ftSl, I. and pari 2. feSi, 2. 

regarded 
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Regarded him as the arbiter of all theit 
difFerences. To him they appealed, as 
to a judge the moft proper, whether 
they had fulfilled or negleded the duties 
to which they Were bound by their com^ 
binatibn and attachment. 

As a chieftain led out his retainers to 
the field, and governed them during 
ivar ; fo in peace he fummoned them 
together*, and exerted a civil jurifdic- 
tion. He was at otice their captain 
and their judge. They conftituted his 
court ; and having inquired with him 
into th6 gtiilt of thoie of their order 
whom juftice had accufedi they afiifted 
him to enforce his decrees. 

This court Was imported into Eng- 
land (2) ; but the innovation which 
conquel^ imrodiiced into the fafliion of 

(2) It had the name ot Haimot. Du Cangt. " Hali'i' 
m9tum. curia dominica baronis feu alierias domini. III 
villi» fats et dominiis^ in qua b'tes vailklioram agitantur : 
fett caria tribaqnig wardaruro^ et fociecatum in burgia el 
urbtbus. Vox Saxon, fbrxnata ex heal^ Angh ball, domas^ 
aula, et moi^ conventus/* 

» 
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the times, akercd fomewhat its appear- 
ance. 

The diftribution of the conqnered 
territory had furnifhed the chieftain 
with land. He (3) retained a part of 
his acquifition to his own ufe, and gave 
out the remainder to his followers. An 
intimate conne(9ion ftill fubfifted be- 
tween them ; they were ftill bound to 
attend him to war ; and ftill fubmitted 
to his civil authority. But amidft the 
occupations of property, and the low 
concerns of private intereft, they for- 

(j) ** The chieftains,; or lords^ ' (^fays a learned anti- 
quary), " affigaed a portion of their lands ad foiOum H 
veJHtum fimm^ which they committed over to their foe- 
mm and hofbandmen» to fnrniih them with corn, vidiuls^ 
and provifton for hofpitality ; and» briefly, all things ne- 
cefTary to their domefVical and civil part of life* The 
refidue they divided into as many fliares or portions as 
might well maintain ^ many miHtary men, whom then 
they called their hmghts ; and thereupon the (hares them- 
ielves kmgbts'feis^ u e. ftiptndia miiitarla. And thefe 
fees they granted over to each of their principal follow- 
ers, fumifliing them with (b many knights fop the wars*'' 



got 
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got the rcfpcS which they had formerly 
paid to his perfonal qualities ; aiid he 
was no longer folicitous to preferve 
them. They confidered it ad his only 
merit, that he was poflefied of a manor. 
jurifdidiori^ therefore, wiiich in Ger-* 
imany was the confequence of virtue 
and ability, was now annexed to the 
jpofTeflion of land. 

The head or lord of the manor called 
forth his attendants to his hall. He in-^ 
quired, by their oaths, into the rents, 
the reliefs, the wardfhips, and other 
duties to whkh he was idtitled; and 
impowered his bailiff' to recover them. 
He inquired into the breaches of cuftom, 
and of juftice, which were committed 
within the preciiida of his territory ; 
ahd (4), with his followers, who fat 

with 



(4) Greenwood of Courts -haroHf cb. 3. and Scroggs of 
CourtS'ieetf and Courts-baron^ p. 56. It may be here re- 
marked, thlt among the Saxons the baron-court had no 
cognifance.in matters criminal, unlefs the baron had the 
king's charter for that purpo(<^« Reliq» Spel. /. 91. 
T)ii« may feem to contradid what I obferved concerning 

Q, 2 the 
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with him as judges, he detenmned in 
all matters of debt, and of trcQpais, to 
a certain amount. He poflfefled a fimi- 
lar jurifdidion with the chieftain in 
Germany; and his tenants enjoyed an 

equal authority with the German re- 
tainers. 

But a mode of adminiftration which 
intrufted to much power to the great, 
could not long be exerdfed without 
blame or injufiice. The German, gui- 
ded by the candour of his mind, and 
entering into all his engagements with 
the greateft ardour, perceived not at 
firft, that the chieftain, to whom he 
fubmitted his difputes, might be fway- 
ed in the judgements he pronounced, 
by partiality, prejudice, or intereft; 
and that the influence he maintained 

the privileges of the higher earls. Thele privileges^ 
however^ weie confined to thofe earls, and we are horn 
difcotirTing of civil jorifdidion in general. The (kineob- 
jeflion may feem to lie againft fome other oblervatioDS 
which will be prcfently rnade^ and the lame anfwer.will 

apply to it. 

Wlth^ 
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witb his followers, was too ftrong to be 
reftrained by jiiltice. Experience in- 
Ifrudled him of his error ; he acknow- 
ledged the neceffity of appealing from 
his lord ; and the (5) court of the hun-- 
dred was creded. 

This eftabliftiment was formed both 
in Germany and England, by the in- 
habitants of a certain divifion (6}^ who 

extended 

(5) The handred wai known in Germany under the 
same of fagus. Tacit, de M. G. c. iz. ** PagUi'* (fiiys 
Du Conge) " pars eft regionis : atqae ut regio in pagos^ 
ita pagi in villas, oppida» et burgos, tribnti erant.'' See 
likewife Lindenhr* f. t450« and Balux^ torn. z. /• 915* 
The following law of the Alemans proves ibxmgly the 
antiquity of this court. ^** Conventus autem, fecnndum 
Mfttijuam con/uetudiuim^ fiat in omni ctnteaa coram co* 
roite, aut fuo miHb, et coram centenario." Lindenir^ 

(6) " The hundred," (ays Ger<uafi cf Tilhury^ in his 
treatife on the exchequer, ** confided of an hundred hides 
of land i and an hide of land confided of an hundred 
acres.** Hence Du Cange and Spelman feen) to think, 
that as a hide of land was the common pofieflion of an 
ordinary family, this divifion might be confiituted by an 
hundred families, and thereby receive its name. • Other 
antiqttaries have imagined, that this divifion was fb 
Icrmedy becaule» ** iaper decem^ decanos^ et centum M- 

0^3 bnrgo 
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extended their jurifdiakm over the ter- 
ritory 



bnrgos judictbat ;** as it judged over ftm iectmunrin^ or 
an hundr^4 fr^a$gh. Tyrrtl, hftrod.. p. Bp. Tkf3^ 
appears to be more difficulty in this matter thaa is gpQC- 
rally imagined. The latter fuppoiition falls entirely to 
the groand, wkcn it is reanemhefed, that the bumdnd 
preceded the aedioR of the decennary. And in reUtioo 
|o the former opinion* I would obferve, that the diviHon 
of the bumbled has been known, in diflerent places, to 
^ave'^Onfiftsd of an unequal number of towns or villages. 
This is proved even by Du Conge and Spelman* It con*? 
tained ibmetimes thirty or forty villages, fbmetiioes ^en» 
and was often conftituted by one village. A confiderablc 
Inequality, therefore, muft have been occafioned ixk, the 
number of families which coropoled thefe diviitons. If 
one village conftituted a court of this kind which con-r 
fiited of an hundred families, forty villages conftitating 
the fame court, mud doubtlefs have confided of many 
more families. I Ihould thence fancy it natural to con- 
jedure, that the courts of the hundred were compofed 
without much regard to the number of families, or of hides 
of land. And I am the more ready to rely on this con* 
dufion, as xheic courts were known in Germany before 
individuals had copnedion with land, and before fr miKct 
could be di0ingui(h^d by their poileffioQS, It is alio far- 
ther confirmed, when we confider the rudenefs «f the 
German manners, which will not allow us to in^agine, 
that men ihould then fludy a very nice regularity in their 
civil inftitntions, 

If the territory tnd noaber of ftmiliea whkh ceiiik»> 
Hd the hndrf,d worft un^ertaiii, whcncp ibatt we kxnof 

th^t 



) 

^ 
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ritorjr they occupied (7). They , bound 
themfelves uuder a penalty (8), to af- 



that this coart got its name ? We ihnft have recoarfe 
on this head to Tkchtf^, who has affilted us ia former dif- 
iicahies. The /«fir/ io Germaoyf lyhjch, as has been 
juft now obferved, correfponded to the hundred in Eng- 
land, furnifiiedy according to this author, an bundrut 
^warriors for the fervice of the community. In rude times, 
then, when the military virtues are n^uch refpeded, and- 
when wars are the great objed of the care of nations, the 
court which was formed by the fa^us might get its name - 
from the chief circumftance which diih'ngaiihed that di- 
viiionrt it niight be called the hundred cpurt from the 
hundred warriors f who were fupplied by the diilridl over* 
which it prefided. " In univerfam aefiimanti," fays Ta» 
atujp *' plus penes peditem roboris : eoque mixti proe* 
liantur, apta et congruente ad equelbem pugnam veio- 
citate pedicum, quos ex omni javentute deledos anteaciem 
locant. Dejinitur it numerus : centeni ex fingulis pagis 
Jki^t : idque ipfitm intir fyos vocantutf et quod primo kw 
merus fuit^ jam ncmen et honor efi,** de M, G. e. (u 

(7) It was the freemen in Germany, and the pofleilbra 
of land in England, who were fuitors in the hundred 
court. Thefe ranks of men were the fame. The alte* 
vation which had hallppened in relation to property had 
invefted the German freemen with land or territory. 

(d) LL. Alanian. tit. 36* c. 4. ap. Lindenbr, p. 372. 

LL. i£tbelft. €• 20. it LL..Hen. I, c« 29. ap. WUkins, 
p. 6o. & p. 248. ^ 

0^4 femble 
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fdmble at ftated times (9) ; and having 
eleded the wifeft of their number (lo) 
to prefide over them, they judged, not 
only of 9II civil and criminal inatters 
(ij), but of thofe alfo which regarded 
religion (12) and the priefthood. The 



(9) Linienbr. /. 372. ** Ipfam placitom fiat de &bbato 
in ikbbatoin, aut quali die comes aot centenarlus volaerit, 
a (eptem in feptem nodes . qoando pax parira eft in pio<« 
vincia: qoando aiitem mclior eft, poft xiiii nofles fiat 
conventds in ooni centena, ficut foperias diximos." '^ This 
coint^ (/ays Spelmanj *' was to be holden twelve (iaiei 
in the year» that is, once every month ; bot efpecially a 
full appearance was required twice in the year ; in memory 
whereof the (bitors are at this day called, at our laify 
and Michoihnas courts, by the fteward of the handred, 
^tUq. Sft^l, /. 51. find ^£« H^n. i. r. 8. {JT 9. 



n 



(10) This judge was called the hunittitrm It may be 
remarked in this place, that the greateft care was pbfer*' 
▼ed in the election of fuch officers. ^' Ut jadices, advo^ 
cati, centenarii, prxpoiiti^ vicarii, fcabini qoitles meliores 
inveniri pofltint, conftituantor ad minifteria foa exercenda.** 

Balmc, cMfit, Tig, Franc, torn, i. /• 472^ See alfb the 
fame volume, j). 366* and X£. /iir«. i« f^ 8. 4^. WiHiiu^ 
p. 241. 

(11) Reliq. SpeK p, 52. Balaz. tom. i. p. 19. 513. 

(12) Bacon on the Eqg. gQv^rq. P*'43^' Dug^ale, ori^^. 
}orid.e. 1 1, 
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judicial power thus iftvcfted in the peo- 
ple was extenfive ; they were able to 
preferve their rights ; and ( 1 3) attended 
thi«^ court in arms^ 

As the communication) however, and 
intercourfe of the individuals of a Ger* 
mail community began to be wider, and 
more general, as their dealings enlar^ 
gcd, and as difputes arofe among the 
members of difFerent hundreds, the in- 
fufficiency of thefe courts for thq pre-p» 
fcrvation of order was gradually per- 
ceived. The Jhytermotty therefore, or 

(13) LL* Edward, c. 32. «/ Wilkius^p^ 203 .-^'< Cum 
quis enim accipiebatpraefeAuram Wapentachii, [vel Hun* 
dredj], die flatato, in loco ubi confueverant congregariy 
emnes majores nata contra [verfus] eum conveniebant,* 
et deieendente eo de eqao ibo, pmnes aflbrge bant eL Ipfe 
v^ro ere^ lancea foa ab omnibus iecandum mprem fpedua 
accipiehat : omncs.enim* quptquot venifTent, cum lanceii 
(uis jpiius hafiam tangebanr, et ita fe confirmabant per 
contaflum armoram, pace palam concefra.»-Quamob- 
rem poteft cognofci quod hac de caufa totus ille conventus 
dicitor WapentaCf eo quod per Udlum armorum fuorum 
ad invicem confoederati fuat.'* The fame thing is hinted 
at by ?^//«x ;->--» V ad iiegoti^,— <— -<procedant armati/' 

county^ 
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immty'^mrt^ wasinflitalicd ; audit form- 
ed tihe chief fbuice of juftioe both in 
Gemanyand Fjigland. 

The powers, accontinglj, which had 
b^n eojojred b^ the oomt of the him- 
died^ were confiderablj impaitcd. It 
deekled no longCT concerning ca^tal 
offences ; it decided not concerning 
matters of iibertf, and (14) die proper- 
ty i£ eftates, or of (laves; its judge- 
mentSt in every cafe, became fnbjed: 
to review {15); and it loft entirely {16) 
the decifion of caufes, when it ddayed 
too long to confider them. 

(14) ** Ut Dullos homo in placico centenirii neqae ad 
mortem, neqoe «d Itbotatrai foam araittcBdami aut ad 
set reddendat ?el mancipia jadketar : led Jfta ant iir pnsr 
Ibntsa comidf vel miffi>rum noftroram jtidicentar.*' Cafit, 
Hi* 3. ^. 76. ap, Lindenbr, p, g8(5. ** Omnb controver- 
£a coram centenariis diffiDiri poteft ; excepta redhibhione 

terrae et mandpioram, qua; non potefl difiiniri niii coram 
cornice.** Baluz. torn, i. p. 354. 

(15) lAadtubr. p. 651. Balus, tom. a. p* 321. 
(16} LL, Cnat. c^ 18. apf Wilkins. 

Every 
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• Every fiibje^ ef claim or contention 
was brooghty^m the firft inftaace, or by 
appeal,^ to the emnHy^owtt ( 1 7) ; and the 
early oir fQl^orman (j8)» who j^^fidedi 
there> was adive to put the laws in ex- 
ecution. He r^prefled the diforders 
whioh fell out within the circuit of his 
authority: and (19) the iQaft remiffion 
in his duty, oir the leaft fraud he com- 
mitted, was cfomplained of, and punifh- 



, (17) Lib. conditut, ap, Wilkins^ p. 149. LL. Hen. I. 
c. 7.' BalQz»'terR. t. p. 876. 971. 

(18) The reader will remember the diftinflion former- 
]y made corxeroinig i\» fitfirUp and imferw ezrU* Sefi 
fart 3. /i^. ,3. I refex here to the latter. 

I « 

$ 

(19) " De advocatis, vicedomlnis, vicaiiis, et cente- 
nariis pravis, ut toUantory et tales eligantur qaales et 
kwt et veUnA juile caofts diifccmcce- et terminare. £c 
ii comes pravus inventus fuerit, nobis nancietur.*' Ba' 
fitx. torn. I, p. 426. SeeaHb /. 6*89. 756. Earl Tofti, 
for example^ was outlaived, in ^e tim&of the Confeflbr, 
for the feverity and injuflice which he exercifed in his 

county. The people boldly declared, «• Sc nullias 

docb ferociam patt pofie ; a roajoribgs dididfTe, aut li- 
bertatesB, aut mortem/* Mabn^. Hi. 2. >. 83. £4 
frane. or SeUtiif tit* bon. p. 523. 

cd. 



\ 



9^6 Of the judicial artMgtnunis Part IV. 

ed. He was elefied from among the 
number of the great, and was above 
the temptation of a bribe; but (20} to 
encourage his adHvitjTf he was prefent* 
ed with a fliare of the territory he go- 
verned, or was intitled to a proportion 
of the fines and profits of juftice. Eve-- 
ry man, in his difirid, was bound to 
inform him concerning criminals, and 
to affift him to bring them to trial (21) ; 
and, as in rude and violent times (22), 
the poor and helplefs were ready to be 
oppreffed by the ftrong, he was inffarufted 
particularly to defend them. 

His court was ambulatory (23), and 

* 

(zp) Spd* Glofll p. 141. Balos. torn, u p. 259. 558. 

(21) Baloz. torn* i. p, I9.,5i3« 

(22) Marat. Andq. lul. torn. 1. p. 400. Balox. ton. 
1. p. 171. 243. 

(23) Daltouy offidam vicecomitnin, p. 405. Baco&» 
p« 41 . Thi5 CQiirt might be kept in any place within the 
coontj. 

aflembled 
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aflembled only twice a-year (24), un- 
lefs the diftribution of juftice required 
that its meetings ihould be oftener. £- 
very freeholder (25) in the county was 
obliged to attend it ; and fhould he re- 
fufe this fervice (26), his pofTeflions 
were feized) and he was forced to find 
furety for his appearance. The neigh- 



(24) LL. Cnut. c. 17. af. fFtlkins. Cafit. Kmr. Uh. j. 
r. K^, op. Lindipihrm Its meetings were prddaimed a 
fe^n-night before they took place.— '* SammoQeatv co> 
initattts ieptem dies tntea.** LL^ Htn. I. r. 51. But 
there u mention made of county •courts^ both in Germt- 
jxf und England* which met monthly ; and it has theoti?^ 
been imagined, that there were two ooanty-coorts in both 
coantries. See LL. Baivar* tie. 2, r^ 15. Baluz. torn, i. 
/• 498. and Bradj/*s hifiory^ p. 74. A diftin^ion accor- 
dingly has been made between the fiyre-mote and filk* 
mote. The more able antiqaaries, however, are agreed, 
that thefe were expreffions for the fame court; and that 
the firft denoted its more ordinary, and the latter its more 
extraordinary meetings. See Sfwri,f. 155. 

(25) LL. Hen. I. c. 7. ap. Wilklns. 

^26) Hicks, Diftrt» epift. p. 4. LL. iSthelft. c. 10. 
c{ LL. Hen. h c^ig. Dalton, offic, ?tc. p, 406. 

bouring 
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bouring earh (27) held not their onirtai 
on the fame day; and (s(S) what feemi 
very Angular, no judge was allowed, af- 
ter meals, to CKercife his office^ 

The druids alfo, Or priefts, in Get* 
many, as we had formerly occafion to 

(27) Baluz. torn. i. p. 190. 

(28) " Ut judices y^'irm cail&s audiant et difcemanU^ 
tL. LMg9iard. Hi. 2. tit. $2«^. 4. afi. Liadtn^.-^^'Nec 
placitum comes habcat, nifi jtjnnut^** £ahi$u tern, a 
f, 329. " Addebator*' (fays Muratm^ in his difienation 
concerning earls} *' eciam iingolarisy eaque lepida condi-* 
tio illorum judiciis, nempe ut nonnifi a jejmms celebrari 
pofient, quo prscavetentnr ventris pleni, five, utiotand^ 
loqaar, ebrietatis malefana confilia in tra^iandis juftitiae 
landbus, Nimirum vel tunc populif, e Germania prasci* 
pae egreflis, grandcs cyathi in deliciis eranr, et rara in 
.potantibus tempeiantia/* Antiq^ Ital. tdm. i. /. 400.' 
And TMcitut has remarked of the old Germans* " Dien 
BOdemque continuare potando, nulli probrum. Crebras^ 
«t inter vinolentos rixacy raro conviciis, &pias caede ct vol* 
neribus tranfiguntur.— «-Si indulferis ebrietatis fngge* 
rendo quantum concapiicunt» baud minus facile vitiii^ 
quam armis* vidcentnr.** de Mof. Germ, #• %%^ 23. I 
would obferye, that from this propenfity of oar ancefion 
10 an excefs in diet, it has proceeded, that jmrtrt^ ot 
jurymtm^ have not been allowed to have meat or drink, 
or even to leave the court, till they had fetded their vetfr 
did. 

remark^ 
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f cmark, and the clergy in England, ex- 
ercifed a jurifdiftion in the hundred and 
county courts. They inftruded the peo- 
ple in religious duties, and in matters 
regarding the priefthood {29) ;. and the 
princes, earls, or eoldormen^ related to 
them the laws and cuftoms of the com- 
munity. Thefe judges were mutually 
a check to each other (30) ; but it was 

cxpedled, 

(29) f'Ut epifcopi cam comitibas ftent, et comttes 
com epifcopis, ut aterqae pleniter faam minifteiiom per- 
agere poflit." Saluz, t&m» i./. 871. Spibnoft remarks 
concerning tbe earl» *' Prsiidebat foro xomitatas, noii 
fi>lus> fed adjundtas epifcopo. Hie uc jas divinam, llle 
ut bumanum diceret, alterque alter! auxilio effet et con* 
filio: praefertim epifcopus comiti> nam in hunc illi ani- 
madvertere' fspe licuit, et errantem cohtbere*. Idem igi« 
tar utriquelerricoriam* et jarifdidionis terminus/' ^hf* 
in viri^ Comes, And the fame author has obferved, whtn 
talking of the Immlrid court ^ *' Aderant hie thani* (qttos 
barones vocant pofteri), utpatet e LL. Ethelredi ca. i. 
ipfi<|ae jttdkes ecdefiaftici, cum partis iliias clero. In 
imu^ido enim non minus quam in comitatu^ una tunc 
«f ebantur quae ad forum pertinent ecdefiafitcum* et quae 
td fecttlare : donee Gulielmus Conqueftor, divifis jurif- 
fU Atonibns, banc ab ilia feparavit." Glqff^. /. 30^ 

(30) Add. Lud« 3. tU. i6. 54. 64. Add. Lud» 4. 
tit« 24. ap. Lindenbr. Qaluz. tom. i. p. 354. 450. 503. 

tom» 
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expededy that they ihould agree ia 
their judgements, and ihould willingly 
unite their eflForts for the public in- 

tereft. 

But the prince or earl performed noti 

ar all timeSf in perfon, the obligations 

of his office. The enjoyment of eafe, 

and of pleafure, to which in Germany 

he delivered himfelf over, when diferi- 

gaged from war (31)9 and the mean idea 

he 



torn; 2. p» 89. It appears, that even iJfbeJ/is were fome* 
tioies prefent ia thefir courts . ** Ut epifcopi, abbates, at^ 
qae Mattjfa% comitefque, unanimiter invicem fint confen- 
tientet legem ad jadiciam juftum terminandam*^ &:c. 
BaluK. torn. I • /. 365. 

(31} '* Quotiens belta mm inennf, non indtimi vena- 
tibos ; plus per otiom traniigunt, dediti ibmno, dboqne^ 
Fortiffimns quifque ac bellicofiifimas nihil agens» delega- 
ta domns et penatiam et agroram cura feminis. fenibuf- 
qiie» et infirmiffimo cuiqoe ex familiay ipfi hebent : mka 
^verfitate natarsey cam iidem homines fie ament inertia 
am, et oderint quietcm," Tacit, dt M.G. c 15. Thia 
propenfity to idleness and (loth was owing to their limit- 
ed ideas of property, and to the great liberty they en- 
joyed : '' Socrates dicebat,'* fays a judiciQus writer^ 
«< ferorem libertatis efie otium ; et argamentum hajus ret 
dicebat, fortiflimoi efle et libertatis ftiidiofiffimes Indoti et 

Perfas f 
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he conceived of the drudgery of civil 
afiairs (32^)^ made him often detegate to 
an inferior perfon the diftribution of 
juftice in his diftrid. The fame fenti- 
ments were experienced by the Saxon 
aobility ; and the fervice which they 
owed by their tenures, and the high 
employments they fuftained, called them 
often from the management of their 
counties. The progrefs, too, of com- 
merce, giving an intricacy to cafes, and 
fwelling the civil code, added to the dif- 
ficulty of their ofike, and made them 
^verfe to difcharge its duties. Sheriffs^ 
therefore, or deputies, were frequently 
appointed to tranfadt their bulinefs {33) : 

and 

Perfasy qai ntrique, ii fpedes exteriorem fpeciem, ftg- 
niffimi eflent : Phryges vero et Lydos ad opus facicDdum 
aptiffimos eiTe, fed fervire." ^lian, lib. lo. c. 14. 

(32) LL. Long. lib. 2. tit, 30. c. 2. ap. UndentMr. 
Baltiz. tom. 2. p. 187. ' 

(53) " Vicecamay^ fays DuCange, " vicarius comitis, 
qni vices coniicis excquitur, — " ** The fcyre-gcmot,** 
lays Seldeftt (which was a court kept twice cv^ry year, 
as the IhcriiF's turn is at this day), " was hdd by the 

R biibop 
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and though thefe were at firft under 
fome fiibordination to the earls, they 
grew at length to be entirely independ- 
ent of them. The connection of jurif- 
di£tion and territory ceafing to prevail 
(34), and the civil being feparated from 
the ecclefiaftical power, they became the 
fole and proper officers for the diredtion 
of juftice in the counties. 

The hundred^ however, and county 
courts, were not equal of themfelves 
for the purpofes of jurifdiftion and or- 
der. It was neceffary that a court 
Ihould be eredled, of fupreme authori- 
ty, where the difputes of the great 

bilhop of the diocefs, and the ealdorman, (in fhires that 
had ealdormen), and by the biihops and flferiffs in 
fuch as were committed iofiferiffsJ^ tit, hon, /• 520. 

(34)"" The iherifFs were perhaps originally elecled by 
the^ earls; but thedifunion of iarifdidion with land, and 
f ?ihe intereft of the people, which might 'be hart by mi- 
ikilful or improper IheriiFsy brought about a popular 
election of theie judges ; which, however, feems to have 
been confirmed by the king. Du Cange^ voc* Comts, 
D Alton, effic. <vic. /. 6. BUckftone, h^ l. p. 529. 

ihould 
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fhould be decided (35), where the difa- 
greeing fentiments of judges (36) fhould 
be reconciled, and where protedlion {37) 
fhould be given to the people againft 
their fraud and injuftice. 

The princes accordingly (38), or chief 
nobility, in the German communities, 
affembled together to judge of fuch 
matters. The Saxon nobles continued 
this prerogative ; and the king (39), or, 

in 

(35) De cauiis vero inagnatum» et potentiorum non 
cognouit comesy nam has ad aulaxn regiam dcferendse. 
SfeL Gloff, *uoc. Comes* 

(36)Capit,3. tit. 77. ap. Lindcnbr. p. 885, 

(37) Baluz. torn. t. p. 198. 1222. 



« • I 



(38) Tacit. deM.G, c. 1 1. " Dcminoribus rebus prln- 
ctpes confultant, de majoribas onmes/' The leiTer mat* 
ters, ' to which our aathor refers, were the rights of in- 
dividuals, and the diftribution of juftice. The more im- 
portant concerns, which the people decided in a body, 
or by their reprefentatives, were thofe which regarded the 
community in general. 

(39) Spel, Gloffl.'voc. Jufticiarius, Hence this court 
was called the king^s court » It was here that Ki»g Al- 
fred; affilled by his nobles, is fuppofcd to have condemn* 

R 2 ed 
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in his abfence, the chief jufhciary {4,0)9 
watched over their deliberations. But 
it was not on every trivial occafion that 
this court interefted itfelf. In iiHall^r 
concerns, juftice (41) was refu£;d dv- 



ed forty-four judges to^be put to dtfafh for abii^ ik| ibeir 
ofHce. See Horrt, Mtrrcir dis Juftices^ t. 8. Bat ^is 
author, I confefs, is not entirely to be credited* Aiftr» 
who lived in the fame age with Alfred, and ttiole Ifli 
life, fays nothing to this purpofe : and ferccal of |kf 
names of the judges are evidently not Saxoti. Thil couitt 
however, is doubtlefs alluded to in that pa£age of tho 
laws of the Confeflbr, where it is faid in relation t^ the 
king, ' ' ■ ** Debet jodicium.reflum in regno fiicere, et 
juftitiam per concilium procerum regni fut tenere.*' WiU 
kinSf /. 200. Four courts arofe from its rains, and ma* 
nage, at this day, the buiinefs it comprehended ; the 
king's bench, the chancery, the common pleas, and the 
exchequer. The houfe of Peers became alio, on its abo- 
lition, the fupreme court of appeaL DaLfywtfU nfiui. 

(40) This name, it may be alledgod, u Norman ; Iwt 
t]ie officer was know;n among the Saxont by the tick of 
Tttius Anglic Aldemumtuu. DugMif ori^» jurid* r. 7. 
SMenp tit. bou. p. 505* 

(41} Leg.PoIit. Eadgar, c. 2, LL« Cnut, •• 16. iS. 
ap. Wiikijis« 

2 ring 
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ring three feffions of the hundred^ and 
claimed, without efFeft, at four courts 
of the county y before there could lie an 
appeal to it. 

So gradually were thefe arrangements 
eftablifhed, and fo naturally did the va- 
rying circumftances in the fituation of 

the Germans and Anglo-Saxons direct 
thofc fuGceffive improvements, which 
t]|e prefervation of ojrder, and the ad- 
vantage of fociety, called them to adopt ! 
The admiffion of the people into the 
courts of juflice, preferved, among the 
former, that equality of ranks for which 
they were remarkable ; and it helped to 
overturn, among the latter, thofe envious 
diftindlaons which the feudal fyftem 
tended to introduce, and prevented that 
venality in judges, and thofe arbitral^ 

* 

proceedings, which the growing attach*- 
ment to intereft, and the influence of 
the.crown, might otherwife have occa- 
fioned. 



R3 
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SECT. m. 

The fame fuhjeSl continued* 

BEFORE wc leave this fubjed, it may 
be neceflary to take notice, that 
foqae of our antiquaries, and many of 
our hiftorians, have afcribed to Kinj: 
Alfred thofe maxims of police, and 
thofe methods for tjie regulation of ju- 
ftice which we have juft now attepipt-. 
ed to defcribe ; and which, triifting to 
the ancient monuments of Gothic ftory, 
we have ventured to trace in their pro- 
grefs from the forefts of Germany, 

The obfcurity of the fubjefl;, and the 
want of curiofity, joined to the autho- 
rity of a monkifh writer (i), and the 

c 

(1) Rex AlFredus, totius Angliae pagos et provincias, 
in cc^miiatus primus o^iniam cammutavit, comitdtas in 
centurjas et hundredas, et in decennas et tithingas diviilr, 
JnguJph. /. 870. ed. Franco/. Sec alio Malmejb. lib. 2, 
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high admiration of a monarch whom 
his hiftorians have confidered as the 
model of a perfect charader (2), are 
the caufes, undoubtedly, which have 
fpread this opinion. 

A propenfity likewife in mankind, to 
confider the forms of policy as the con- 
fequence of political wifdom, has con- 
tributed its influence to the fame pur- 
pofe. It is the wants, however, as 
was obfcrved, and the neceflities of na- 
tions, which give birth to laws, a^d to 
civil eftablifhments. The politician, 
who, attentive to thefe, epdeavours to 
relieve them, and to infure the emolu- 
ment of his ftate, is miftaken for ita^ 
founder. To the defigns of Lycurgus, 
and of Romulus, are afcribed> the infti- 



(2) ** He fccms indeed" (fays a great hi dorian of this 
prince) " to be the complete model of that perfedl cha- 
radlecy which, under the denomination of?i/age or «wi/e 
man, the philofophers have been fond of delineating, ra- 
ther as a fidion of their imagination, than in hopes of 
ever feeing it reduced to practice : —" Hume, 'voL i. 

R 4 tutions 
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tutions of Spacta^ and of Rome. But 
thofe illuilrious ftatefmen only a&ed a 
more confiderable part, in unfolding 
the modes of adminiftration which 
were fitted for thefe. It is the memo* 
rable faying of Solon (3), ** I have not 
given to my country the wifeft laws, but 
thofe which were moft fuited to its gc* 
nius and manners." 

The diftreffes of his reign, and the 
diffolute maimers which were thence oc-^ 
cafiooed, induced Alfred to attend more 
particularly to the government of his 
kingdom. He was fcarcely fixed on his 
throne, when an invafion of the Danes 
called him out to defend it. Many 
battles were fought ; and though Alfred 
was fometimes vidoriousi yet was he 
forced at length to retire, with a few 
nobles, to the ifle of Athelney. The 
Danes mean- while carried every where 
deftrudion and ruin. Learning was 

(3) Plutarch, vit, So]« Dr. FcrgufoD on civil focleiy, 
part 3. fcft. 2. 

. • * • • 

negleded j 
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oc^le^d (4) ; the execiitioa of juftice 
vas fifj^ntied j and the Engli&i uih 
awed and unr6ilFaii:ied9 djOd unab)e to 
attend xo tiilage, and to other occups^ 
UohS) gay^ thiCiiBfelves up to difordec^ 
and fubfifted by plunder. They evett 
peifonated the Danes, and» landing Ibme^ 
times in one place» and fotnetimeft ia 
another) committed fpoil and de^aftadoa 
on their country* 

When the arts and the valour of Al- 
fred had brought matters to greater 
tranquillity, ana he had refumed the 
enfigns of royalty, he began to repair 
the wafte of the Danes, and to confult 

(4) " Qaemtdinodttm*' (fays K. Affrtd, in the pre- 
face to Gregory *s paftoral) extranei fiipientiam et dodri* 
nam hie in bac noftra terra quondaiii qua»fierint ; nofque 
jam (yerTa vice) peregripari opor^t ad cam adtpiftcii- 
daiDy adeo fanditus concidit apud gentea Anglica^am^ 
ot pauciffimi faerint cis Hambrnm qai vel preces faai 
communis, in fermone Anglioo intelligere potueraat^ vel 
ftripcum aliquod e Latino in At^glicam transiene. Tarn 
fiine pauci fneruot, ut ne unum qaidem recordari poffin 
>cx aultrali parte Thamefis, tuai com ego regnare oocie- 
per^m,'* To b low an ebb wai leaniBg reduced I 

, • . . . . . * » 

the 
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the future prefervation of his kingdcmi.' 
He encouraged learning hj his example^' 
and invited many diftinguiihed fcweign- 
crs to take up their refidence in Eng-* 
land ; he compiled a body of laws ; he 
accuftomed an undifciplined militia to 
regularity and order ; he rebuilt the 
chiurhes, the fortrefies, and other pub- 
lic ftruftures, which the Danes had 
demolifhed ; and ftrengthened and ad* 
crned thofe cities which were no longer 
fit for habitation, or defence. But the 
arrangements, and execution, of juftice, 
attraif^ed his chief care. 

Though the obTervations, however, 
which were formerly made, are fuffident 
to overthrow the opinion, that he was 
the fole author of the eftablifhments of 
counties and hundreds (5) ; yet bis wif- 

dom 

(^) Many fadls might ftill be added to oppofe this opi- 
nion. I (hall here mention a very few with regard to 
the divifion of countiet. To judge by the feniiment of 
Tngulphns above cited^ there could have been no earls 
before the reign of Alfred, as there were no counties ^ till 
that tiiAe^ from which they might have been denomina* 

t6d« 



SeGt. 3 . in Germany and England. 25 1 

dom and vigilance introduced an order 
and diipatch, which had been unknowa 
in thefe courts. He bellowed the great- 
eft attention to have the nobility in- 
ftruded in letters, and their country- 
cuftoms : he was careful to eleA fuffi-^ 
cient magiftrates ; nor did his ability al- 
low him to be biafled by favour or pre- 
judice : and he was active to difcover 
and to punifh their xiegledt, or their 
fraud. 

But his care was not bounded by for- 
mer eftablifhments. He feems to have 
divided hundreds into tythi?jgs } and the 

ted. We know, howerer, from Afferius, who was con* 
temporary with this monarch, that Ojric was Earl of 
Hamjhire^ and Etbehmlpb Earl of Barflnre^ under 
Ethelbert; and that Eatnuulfw^ Earl oi Somer/etjbirt^ 
under his father Ethelwolph. Several earU^ before the 
time of Alfred, are alfo mentioned by Ethelwerd, a wri- 
ter of the Saxon period. And even Ingulphus hath the 
charter of King Ethelbald's foundation of Crowland, 
which is fubfcribed by the Comites of Leicefttr and of 
Isincoln. Befides, it is faid in the laws of Ina, that if 
an €arl allowed a thief to efcape, he forfeited his county. 
Seldcn^ tit. bon, p, 509. WilkinSf f. 20. 

diforderly 



1 
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di fefJe r ly rsaaanctt of ^e lorwer ordfera 
of mcn^ nataraUy fiiggefted to him thiii 
ittipfCnnrtt^Eit oa the Gennafi inftltn- 
tiofts. A ty things or fre&^borg^ confifted 
rf teo free-born men, \rith their fami* 
HeS) tvho, uniting into a company, were 
pledges Of furety for one another ; and 
ihould any of their number otfend a- 
gatnft the laws, they were bound to 
produce him, cm- to give fatisfaftion for 
his crime. Thirty-one days were al- 
lowed to bring him to juftJce (6) ; . and 
if he could not be found during that 
period, the tfthzngmany or borfholder^ with 
two of his omn free-borg^ and with the 
tytbingman^ and two of the more confi- 
derable pledges of each of the three^ 
neighbouring fret-borgs^ w4s called to 
purge himfelf, by oath, of the ofFeiice 
and flight of the criminal. The borf' 
holder (7), or cYileS pkdge^ was the offi- 
cer 

(6) LL. BAv. c. 80. ap. Wilkinsj p. 201. 5p€l. Gteff, 
voc. Friborga. 

(7) LL. Edw. c. 32. ap. Wilkinsy p. 203. ** Praeerat" 
(;o uie the words of Spdman) << novem fui fodalitii co< 

xnltibus 
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4Kr wiio proiuled over the bufincls of tlic 
ty thing. E^ery houfaholdeir was mh 
fwmble for hia own family, and (8) 
even for a gueft^ if he had ftaid above 
two nights in his houfc. To refufe to 
be inrolled in fome tytbivg^ or 4cutmar^^ 
was to incur the charadler of an out-^ 
law I and no town daring to receive 
fuch perfon, he was thrown into pri- 
fon, or put to death as a robber, and 
an enemy to fociety. No one could 
change the place of his refidencet with* 
out a legal warrant to that purpofe (9) : 
and all the pledges^ from twelve years 
of age, were annually aflembled at a 
cwrt'-leet^ as it was called, ovuinv of 
fmnk^kdge ; and having ihown in what 

mhibas (quos ftSborg^os^ congildones, CMtubernales, &c« 
vocant) cognovitque ioter hos de damno, pnitit, paicnts, 
tneffibuique illato ; etiam de lidbat inter vicinos.** G/0^ 
voc, Dicanus Frsiergt\ 

(8) IL. EJw. c. 27. op. Wilkims, *' Dutb«s noaibtts 
hofpei, tertia no£le familiaris habendus eft.*' 

(9} Larabard of Bodholders, and other hy officers^ 
p. 7. 8. 
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free-'borg they were entered, they took 
the oath oi fealty to the king. 

The inftitution likcwife of trithings 
owed perhaps its original to this mo- 
narch. The trithing was conftituted by 
the principal men of the different hun- 
dreds it comprehended (lo) ; who meet- 
ing together, debated and determined 
all matters which had mifcarried in the 
hundred-courtSy or which had been found 
too difficidt to be decided there (ii); 
and the trithingreve^ or leidgrevey was 
the officer who had chief authority in 
this court. But this divifion was not 



(lo) LL» EJw. c. 34. af* Wilkiusy /. 204. Erant ct- 
iam et alias potedates Taper Wapentachia, qaas vocabant 
Tritblngas^ quod erat terda pars provincise, Qai vero 
fuper eas dominabantur, ▼ocabantor Trithingerefas, Ad 
hos deferebantur caufxy quae non poterant definiri in Wa- 
pentacbiis. Sicqoe, quod Angli vocabant HundreJum, lAi 
Wapentaebium \ et quod Anglice vocabant in vel iv 
bundrtda^ ifti vocabant 7r//i&/fff a/. — Quod aot^ in tii* 
thinga defiuiri non potuit, ferebatar ad Scyram. Ir 

(I t) Da Cange, voc. Trithinga. LL. Cnut. c. 19. 
Lambardof Boriholders, p. 8. Spel. vit. Alfr. p. 74. 



generally 
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generally extended over the kingdom 
(12) ; and where it did prevail (13), it 
does not appear to have fubfifted long. 

Thefe, I am apt to think, v^ere the 
only innovations wrhich the vnfdom of 
Alfred thought neceffary (14). And with 
regard to counties and hundreds^ he only 

(12) The county of Kent was divided in this manner. 
The rapes too in Suffix feem to anAver this diviiion ; and 
perhaps the ridings alfi> of Twrkfinn. Spel, Relta. 

(13) ** It fccmeth,'* (fays the fame antiquary, /. 53}, 
** that our courfe now uied for taking a jury out of many 
hundreds in the county, for trial of a caufe arifing in 
one hundred, took beginning from the trial in the tri« 
thing ; and that thereupon the trithing court grew out 
of ufe." 

(14) After all, though I doubt not but Alfred introdu- 
ced thefe diviiions into England ; yet I fufpe^l, that he 
copied theni irom a German original The Trithingrtve^ 
for example, who governed in the trithing^ is the fame 
officer, in the opinion of Spelman, with the Salic Tungi* 
mus : and it is certain, that tythings prevailed in many 

Gothic nations. "Decani' (fays Muratori, in his 

tenth diflertation concerning the antiquities of Italy) " per 
dccanias, iv/e decern familiis, jus diccbant: — "/<?«. i. 
/.519. But an impenetrable ohfcurit> covers thefe fubjefts. 

fubje^ed 
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(ubjeded diem to a fonb of gitater me^ 
thod and rule. Hig fuccefs was equal 
to the pains he bc^owed for the pra- 
iervation o£ order^ and die regidar dii^ 
tributkm of juftice. Had a travclter 
1^ a bag of money on the highway, 
he was fure to find it : and though 
golden bracelets, fays Brompton (15), 
were hung up at the parting of feverat 
roads, yet no man duril prefume to ieize 
thenu 



SECT. IV. 



Of the forms of procedure. 



TH E ' methods of trial which were 
in ufe among the Germans, are 
concealed in darknefs, and in time. 

(15) Theife circqmfiances are, no doubt, the exaggtfa- 
tions of hiftorians ; bat they ierve at leaft to (how» that 
juftice was adminiiiered with the grcatdl cxa^efs. 

Thofe 
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Thofe of the Anglo-Saxons are not moire 
certain : and Selden (i)^ the moft learn- 
ed o^£ur antiquaries, has not fcrupled 
to afiPn, that he was no . where able to 

difcover them. Full of refpeft for fo 
great a name^ and fenfible of the obfcu- 
rity of this fubjedt, t fhall throw toge- 
ther my thoughts on it with doubt artd 
hefitation. 

Among the Cerman^y ah hundred com-- 
f anions^ as they were called, were chofeti 
to aflift the magiftrates in the diflribu- 
tion of ' jtiftice. It muft not, however, 
be imagined, that thefe companioni coiild 

be fo well inftru(£^ed in their country* 
coftoms, as to judge in relation to them. 
Occupied in the pra&ice of arms, and 

' feleded from the body of the people (2), 

they 

(1) Prsiifat. in Aiith. deceAi. p. 43. tit. hoft. p, 52!. 

(2) ?W/. deM.G.c. lit ** Centeni fingolia ex pltbe 
comitis, ooafiliam fimui ec au^ritas adfunt.*' The 
EnglHh hiftorians and antiqaaries have confoanded the 
tMipMuons mentiooed in this paflage, with thofe who had 
attached themfelves to paiticiilar warriors. Bnt no twa 
orders pf men coidd be ttwre diftinft. See Tudti de M,Q. 

' - . S r. 13. 
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they V7&t judges (^ fad ^ anduotxxf ^si;. 
The democratical l|)irit of the GetMkns 
would not truft the great or tti0re ilkh 
ftriotis with the f)Ower of an atfeitratty 
decifion m matters of difpute, or cff ii?fe. 
Every cafe was examined by the hundred 
companions ; they pronounced their *oer^ 
diSi\ and the judges, princes, or carls, 
determined what was law. They were 
fworn, like other judges, to the perform- 
ance of their duty, in <:onformity -to the 
prance of the times 5 and in this ^fta- 
blifhment do we )fiBd the orl^^ of ^a 

But to judge of rev^enoe witib<fittQd- 
iion and candour, is at all timtediffic^* 
In rude ageis it is moft fo : hedpe. thde 

c, II. The former were judges ; they were chofen for a 
certain purpofe; and their number was definite. The 
latter had no connexion with juilice, bat as citizens; 
they followed their minds iq^the attafillDA^nU (liey form- 
ed ; and their aomfaer was, not Ufttited. The wifiiom -pf 
the former was refjpededt add the ^public was more imne- 
diately interefted in their choice : the military qualit;ies 
.of the latter.procured them«Aee^ and individuals me^e 
more immediately concerned in them* 

judges 



iMigef>2sim^^Ve^^mJ^V!4f£d. Thppgh, 
.pQi^g^ ^8 >the .G^rif^os lived diJ^p^c^^ 

i^ ^Vfewit fronj e^h otjjijer ; .a? fom^ 
j?g^^ht i^e indiljpciled 4^ JJicknefs, -or ta- 
Jcen BP^i^'9<l\|er ftp^fiics ^ . aijd .^ many 
^^ jb^^jeatered.iip^p the .fervice of 
jE^tiQQs 'i^]bi4<^h were -then at war : it was 

.n^ceflji^iy to cleft or fun^mon an hundred,^ 
that, at leaft, a competent number 
flxould affemble for the purpofes of ju-» 
'fiicc* In like slanner, in pofterior ages» 
the fhierifF or4ered tnvcnty-f^ur jurors to 
be called^ though a fmaller number was 
fufficient (3).; and do v^ot juries in Scot- 
land confift, at this day, of ^ jgreater 
jaumher.than in England ? 

When the Germans had left their 
WQods, and had begun to refide in 
towns; when intelligence, with reg^ird 
to.thednh^bitants of difirjwSs amd coijn- 
ties, was more certain \ and when great-9 

er loiowledge, a«d a Jbigher degree of 

(}} Sotih't cooiiBonwealth ofEn^ljind, b. 2, c. 18. 

S 8 culti* 
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cultivation, had rendered the bulk of men 
more capable to judge in cafes of intii- 
cacy, the number of jurors was dimi* 

> ' ' ' ; ♦■ • 

nifhed. In the Anglo-Saxon period ac- 
cordingly tnvelve only were elected (4) ; 
and thefe, together with the judge, or 
prefiding officer of the diftridl, being 
fworn to regard juftice (5), and the 

voice 

(4) The jurors were saAnusily elefted in QermaojFi and 
fcxved in that capacity for thfi year. The advancement 
of commerce and venality difcovered the inconveniency 
•of this method among the Saxons ; and their nnmber be- 
ing redaced, as we obferved, to twelve, they were cho- 
fen as occafion direded* from the neighbourhood of the 
delinquent. 

(5) LL, Ethelr. c. 4* " Habeantar placita in fingtt- 
lis wapentachiiSf ut exeant ieniores xu thayni, ec pne* 
podtus cum eisy et jurent fuper fanfiuarium, quod eis da- 
bitur in manui, quod neminem ipnocentem velint accu- 
fare» vel noxium concelare/' 

I know that Dr. Brady in particular, (See his Ht/i. 
p. 76.), and Hicks, (Differt. Epift. p. 34.) will nojt al- 
low that the tbani here menttpned wtte jurors; but con-* 
tend that they wtre judges^ or lanvyers. Not to mention, 
however, that Hicks u not confident with himfelf, ha- 
vtng advanced an oppoiite opinion in a former part of his 
Diflertatioo^ I would obferve, that my Lord Coke, and Sir 

^ - Hary 
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voice of reafon or confcience, all caufes 
were fubmitted to them. 
Before the orders of men were very 

nicely 



Hary Spelmaiiy who were doubtlefs more intelligent in 
antiquity and laws* were of a difierent opinion. 

Hielsp it may be farther remarked, in quoting anodier 
law which eftabliihes the practice of juries among the Sax* 
§nt, has alio endeavoured to take away its force by mif- 
tranflating it. See Senate confidt. dt Mont, WaL €» 3, 
He likewiie fuppofes the xii lahmen mentioned there to b^. 
duodeni jure eon/ulti. But Biihop Nicol/on (Frafat. ad 
LL. Anglo Sax. p. 10.) and Spehnan (Gloff. p. 328.) 
have rendered thefe words mfNreproperly by Ugalti bomi". 
mst which is the proper expreifion for ayVrf, who, to 
this day, are proclaimed by the crier to be xii good and 
lawful wum* 

The fame author has been equally inconiiderate or de- 
figning with regard to another Saxon law, which gives 
teftimony to the fame purpose. But I refer the reader to 
the before-named 3i(hop, who has examined his reafon* 
ings on this fqbjefl with equal learning and judgment* 

The genenU idea which Btadj and Hicks^ with their 
followers, are fond to inculcate, to wit, that the different 
parts of our conflitution are to be traced from the ^^' 
wum^ has led them into the greatefl abfurdities. They 
forget, that from the eftabliihment of jhths among the 
Kormans^ a very firong argument might be drawn, chat 
}hey prevailed among the Saxonn Th^y were knowp* 
l'» S3 we 
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nicely dilHngtriflicii, ike jurors vn^vttlcGb^ 
ed from the faiELe rahk. WEcn^ how-^ 
ever, a regular Aibordin^tion' o£ tfirders 
waa cftabliflied, and when the know- 
ledge of property had Infpired the ne* 
ceflltous with envy, and the rich with 
contetnpt (6), every man was tried by 
his equals. The fame fpirit of liberty, 
which gave rife to this regulation, at- 
tended its progreis. Nor could mo* 
harchs alTume i more arbitrary method 



^e ate cettiain, to the Dants and otlKr Gothic tribes. 
(See SfhrniBooi dejure Sutonumet GofBorini 'tntaflo^ r. 4.) 
And ^e not all tfiofe nations deicended of tlie fame ori- 
ginal, and governed by the fame coftoms ? Even the anw 
cient Britains had the dttodeciwuiraU judicium^ See Lh. 

. f5) No onty fays a law of the Longobards, ** fine 
certa et convi£la calpa foam benelicium perdat, ni^ 
fecundum confuetadinem anteceilbrum nodroramy et ja* 
dicfum patium Aioriim.*' Lmdbjtir, /» 679. This Ikw, 
by the w^y, proved the antiquity ofjunss. " En legil 
no(!r£ ideam/' fays SpehSdn in citing it, <* qna& habe- 
tor in Mag* Chairt, r. 30. HuUus Irier hmuo rapiahn% 
^eJ tiH^rifinehiir, out drffkfiAwt dk liiero titu!meid9 >9>^ 
jfiji p$r legale Judicium parittm fii/trUm^ W ftf hgem 
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of proceediag. " I Will not'* (iaid the 
Earl of Cornwall (7) to his fayereign) 
^' r^ikier up my caftles, nor depart the 
kingdom^ . but by judgement of my 
peers/* Of this inilitutidn> fo wifely 
calculated for the prefervation of liber- 
ty, all our hiftorians have pronounced 
the eulogium. ' 

It was judged in general concerning 
evidence, both in Germany and Eng- 
land, by the teftimony of witneffea 
(8) > for the art of writing being altoge- 
ther unknown to the Germans (9), ^arid 
little ufed by the Saxo^is, no written 
proofs could be adduced among the for- 
mer,, and they were feldom appealed to 
among the latter. When no witneffes 
could be founds the party accufed de- 
fended himfelf by his own oath, and by 

(7) M. Paris, an. 1227. 

(8) Baluz. torn, 2, p. 330. 339, 348. 11 87.' 

(9) Tacit^ de M, G. r. 19. LitterBfum fecreta vlri pa- 
fiter ac feminae ignorant. 

S 4 the 
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the oaths of a certain number of com- 
purgators (10), who, without any know- 
ledge of the caufe, fwore to his veracity ♦ 
This pradice took its rife in Germany at 
a time when individuals had entered in-* 
to particular confederacies ; and when 
their dealings being little extended, and 
their characters little known, no infor- 
mation was poflefled concerning them 
beyond the circle of their companions ; 
and it prevailed in England when thofb 
connexions were broken, and when re- 
tainers were not kept together by conti- 
niul alarm and habitual attendance on 
their chiefs- In the courfe of ages, the 



(10) Du Cangi^^^e. Juramentum^ Sfelman v^c. La- 
da^ LL. HlotL it E,a4r. €. 5^ «/« WMitfs. These is 
yet a remain of this cuftom in what is called the nva^ 
of law, which takes place In afUons of debt without fpe- 
cialty. The defendant^ when the proof is not dear on 
the fleuntijp% fide, is admitted to tjoagt bis law ; that is, 
to give his oath, chat he owes nothing to the plaintiff \ 
and to bring as many perftfns of good chara£ler as the 
court fhall affign^ to m^ke pa^h |hat he fwc»s JQ%* 

CAHfes 
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cftufes of cuftotns are forgot, and yet 
thofe cuftoms continue. 

But when cafes were extremely doubt- 
ful and intricate, or of much import- 
ance, the jurors or judges, confidering 
the little refped which in thofe times was 
paid to an oath, trufted not to the tefti- 
mony of parties, of compurgators, or 
of witneffes. They had recourfe to 
other modes of trial, which were then 

I fancied to be infallible, and which arofe 

fix)m the licentious notions entertained 

I of the operations and providence of the 

Deity ; fubje^ts on which mankind have 
ever vainly employed their curiofity and 

refearchf 

Of thefe the moft confiderable was 
the trial by combat (n) : and to ft peo- 
ple 

(1 f ) This trial was comnion to all the Celtic or Gothic 
tribes. Pftttrculus hai obft rved coocerniDg the Germaiis, 
** At illi — fimolastes fa^as litium (ctm^ et none provo- 
cantes alter alterum injaria» nunc agentes gratia?, ^u^diai 
. Rsmana jufiitiafimrtt^ ftritafpu fum^ inwtatm incQgmta 
i a/dflina^ ^mtefcertt^ it /oUta arwdi dijcefm jure tirm^ 

marentur^ ■ ** Ub. 2. r. 1 18« To the fame purpofe is the 
(bllowiag paf&ge frwta NinUms Oammjcenus : '' Unhrici, 

quam 

I 
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pie vAix> wexe ioured to 9xmh aiid Wha^ 
imagined, that ioiioeaice was jnooteS^ 
ed by thd Deity, no inftituticm appeared 
moore^'nastural, or carried with it a htgln 
est ^6ii^iAion» The tidory of a party 
tfrcy cotfifidercd as an award of the Di- 
vinity, who, concerning himfelf in hu- 
' man affairs, decided for the juft. But 
as individuals (12) had fubmitted their 
.differences to the laws of their country^ 
it was not allowed to them to chufe this 
trial of their own accord. The judge 
(;r ^) or magiArfite examined the merits 

qaum controveriiaa inter (e habent, pugnant jtrmati, ac ft 
Mlo^ coRfredJendam eilet ; et Tidentor jufttorem habaifle 
caufam, qai advcrfariam interemerint**' Grofi^v, anttft^ 
Hr^rc. torn. 6. /. 3850. The reader may alfo confult 
Lhy^ lib. 28. r. 21* The Germans even judged in this 
manner of their national qaarrels : ** Ejus gentis, cum 
i)iia beUom eft» captivam qvoquo modo interceptum, 
cttm de^o popular] am fuorom, patriis quemque armis 
tommittunt. Vii^lbria hujus vel illiusy pro prejudicioac- 
ttpitur.** Tmcit. St M. G. r. 10. 

(12) Dtt Qmngi% voc* Dudluni* LL« Hen. l*€* 59* 

(13) Dtt Cange, ibid. . 

of 
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of iStih caafei arid the pwijnriety of deci- 
ding it in- iMi fex^t£k He inqiiif ed if 
th* J)a*ti€6 t^ere of proper age or con- 
<fetioii ( J4J ; he received flie fledges of 
feeuHt;^ for their appearince, and fub- 
inJfiScln to jitftice j he determined the 
ddy 6f tbif conibat (i j;), and Specified 
the placd aftd the atms. The parties 
iheafa-^hil6 fufpended their animofity 
and irifult ; and when brought to the 
field, thef were fWorn, that they pof-- 
ffeffed ho herb) or fpell, or incantatioa 
(16) ; and it was obfefved if they had 
armed thcmfelves with the legal wea- 
pons, the charge {17) was then given ; 

and 

(14) Thofe who were minors, or after Gxty, and thofe 
who were blind^ lame> or gthcrwife incapable of fighting, 
wjere permkted to have champions. See the OloJ/hrm. 

(15} SpeL Gloff. voc% Campus. 

{i6) Sptl ibid. 

(17) it & hot incurious to remark, that a Judkiat 
twnhai was propofed fo late as the reign of Quaen £li&- 
t)«%h. Stitioiii Low ami John Ktine prosecuted Thomas 
Vararoore for a manor and Jaods in the county o^ 
Sent. Parmnore o^red VA defend his right by Jueti 
thd t&e chanlpioBs were chofen on both fides* The 
ftory may be feen at large in S^d^ or in Sfglman^s 
tlt^agy^ ^oc. Camfus. A trial of the fame kind was 

alfo 
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and their fuccefs or mifcarriage deter^ 
mined their innoceace or guilt. 

The trial rf the ordeaU which prcr 
vailed alfo in Germany and England 
(i8), was the next in dignity. It con- 
fided of two branches ; the fre^rdeal^ 
by which the great and more noble 
were tried ; and the nvater-^ordeaU which 
was employed againft peafants, and men 
of low extradlion. By the firft, the cri- 
minal was to carry a red-hot iron, in 
his naked hand, for a few fteps (19), or 

al(b propofed in the time of Charles I. ; and the parties 
were Donald Lord Rea, and Mr. David Ramfey. See 
»very learned and ingenious book intitled, Qifirvati^m 
9n the more ancient ftaiuUs ; 2/ EtUt. p. 265. It ma/ 
be remarked, however, that both thefe trials were Aiper- 
feded by the royal authority. The curious reader may iee 
the nature and ceremony of iueh in Bra&on^ lib. ^.traS^ 

2. <, 20« 2U 

(18) Baluz. torn. 2. p. 639* £^^* Senat. conf. de Mont/ 
Wall. c. 2. LL. Edw. et Gunth. c. 9, LL. Etfadft. 
c. 7* 14. 21. 23. iBthelr. c. i. Coat. c« 17* part 2. 
C. ao, 47. 29f 32* 54* LL. Edw. Conf, c. 9. ap* Wil- 
kins. 

(19) If the coulter or bar of iron was of one pound 
weight, the trial was called the JingU ordial; if of three 
pound weight, the triple ordeal; s^nd thefe methods were 
nfed in proportion to the foppofed guilt of the criminal* 
Iht Cange, voc. Lada, 

. to 



Sed.4« in Germany and England, 46$ 

to walk Wind^fold (uo) and Jbare-foof; 
over a certain htimber of red-hot ploughs 
ihares, which were placed a yard idiftant 
fropi each other : and he was proadun-^ 
ced to be innocent, if he efcaped un- 
hurt? but guilty, if he bore any mark 
or impreffion. By the laft, the party 
was fome times thrown into cold' water 
(21) : in which cafe, if he fwam,. he 
was condemned ; and if he furik, he 
was acquitted. At other times, his 
hand and arm were immerfed, to a cer^ 
tain depth, into boiling water (a?) : and" 

ibould 

(20} O. JTerm, Mon. Dan. Hi. t. r. ii« Le Gendre^ 
f. 33* Seld. anakSi, Angh^Britan; c, 8« It was in thU 
manner, we are told, that Emma, the mother of Ed« 
ward the* Confeifoc, was tried for an illicit commerce 
with the Biftiop of Winchefter. BftU Ghff.f. ^t/^. 

(21) In aqaam frigidam inculpatot, manibiis pedibuf- 
que ligatas, iu.at dextra maoas £niftro pedi, finiftra ve- 

'ro dextra pedi adligaretiir» mittebatur : il fuperoataret, 
.reus jodicabalur ; fi fabmergeretory innocens habebatur* 
Struv. hifi.jur* criminaL /td, 9, 

(22) Prmfat. Epi/c. DerriH. ad LL. Jnglo-Sax. p. 13. 
SpeL HOC. Judicium . Dei. Sfldeni's table- talk y article^ 

Trial. 
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Aoiildtliey recebie any woitndy lut ;gudc 
V4S ptefumed ; if aot^ Isis liMOceaoe. 

It is not neceflarj to nentioa the 
other modes of trial. They were of a -fi- 
mHai* kind) and derived their original 

from 

* • ■ * * 

Triah , Ferfiigan^p.'SSm It is-temarkaU^ that apaoi^g 
the JewSy women fufpeded of adultery were tried by tl^e 
-n^atir -^fjealouj^^ See -Iftmkers^ <« 5. <v. f-i. iu\d A^ 
xommemary of Qratiui. And feveral Roman ^^ifipciims 
loention the cafe of Tuccia, jtbe veftal virgin ; who, be-« 
ing aceafed of incontineDce, cleared heHUf^bf carrying 

•^«r«r is najtevf ntttftbf fUtr u tbfTem/fy* '^tffacfc' 
lallajde^ in Jris A>tiigtmi^ to the trial by ^«/ sr/^. And oo 
this head, We have the following very cariom p^flagela 
Sfr^p 9^ ** Sab monte SoraQe urbs fft Feronia, cogno* 
minis indigenae cuidam dea^, quam vicini ftudiofe vene* 
.tantvr : atqi^e ed iU tucus ^erontnt^ iii ^o cbcrificium 
perpetmtur mirabile* x<^rc|)^re^m ejps.iiQpikiis afflatpi, 
bomines nndis pedibos pcunarum ardentinm ftruem iUaefi 
.perambolant. ec qaotaiuiifs eoturba hominum cum fdennis 
conyeatus^ turn ;fpe^UcuIi ejus caufii confluit.** bh^ 5,/, 
346. The fame cuflioms appear alfo to have prevailed in 
feveral places of the Bail and Weft Indsea, S«e Itar^fnu^ 
Kmpftr's bift. of JapVH^ nfoL 1. ^. 236, and ChrcbiW'4 
.C0IU&* <fwiyages^ *0oL 2. The G^nnans .even- employed 
•the trial by water, .to prove the legitimacy of clKtr 
children : 



<» 



** £t quos nafcente^txploiatgurgite RheMs.' 

Claud, inj^uftt. iii, ^. 

If 
X 
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from the fame principle. Thefe exam- 
ples are fufficient ; and the beft leffon 
they give iis ia, to valine thofe plans gof 
juftice to which we are accuftomed. It 
may he obferved, however, that the feme 
enlarged riearon which has long fincc 
abolifhed every appeal to the Divinity, 
'tas^tauglft us tb^rizc the icMitBtion of 
juries as the moft precious gem of our 
conflitution. 



If thereadar wQ|)ld inform Juipfelf^ofi the .exorcifiiis,Mcni- 
}urations» officetf^ and the dIHerent ceremonies which 

were v^^^^&dlibifzmiitiiia^^)tn 
>^^foc. Qrdalium, Balux, Urn. t. or Murat. antig. Ital^ 
divert. 38. 
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PART V. 



Of the great council, or parliament^ 
in Germany and England* 



SECTION I. 

Of the Commons in Germany* 



w 



HEN we confider the tumult 
and diforder with which man-* 

ners are frequently disfigured in ruder 

agest and comparfe them with the 

peace and fecurity which prevail in 

cultivated 
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cultivated times, we are apt to con- 
clude, thit in fuch periods the intereft 
and jpurpofes of fociety are little under- 

flood or valued. It is, however, among 
nations whom we difgrace with the ap- 
pellation of barbarous^ that the duties of 
the citizen are moft generally known, 
and that his charad^rls nioft refpedled. 
The novelty, and other qualities of ob- 
jedtstj which wrought their effects with 
a powerful eiiergy in the mind of the 
German^ his inexperience in certain fi-^ 
tuations^ and the heat and drdour with 
which he profecuted and followed hi§ 
refentments and his feelings, induced 
him* on many occkfions, to fpill the 
blood of his counttymen, and to in- 
fringe the order of his tribe. But he 
Was ignorant o^ all the arts of life, ?ind 
of thofe various employments which fi- 
gure in the ages of refinement, and 
which, bufyiiig the minds of indivi- 
duals, dull their fenfations for a public 
intereft. He fought not, in the pradice 
of fraud and chicane, the accumulation 
©f wealth, or the means of pleafure and 

T enjoy- 
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enjoyment. For he had formed no 
idea of a private property ; and the 
territory which his valour had pur- 
chafed from an enemy, accrued to 
the ftate. His mind was uncon- 
scious of the meannefs which the di- 
vifion of labour, and the variety of pur- 
fuits, occafion ; and of all thofe felfifh 
regards, which, following the progrefs 
of manners, rife up to the corruption 
of mankind. Maintained by his nation, 
lie ftreftgthened his natural magnanimi- 
ty By an attention to fo great an objefl. 
And as he was intitled to a larger al^- 
lotment of territory (i), in proportion 
to his merits, he ambitioufly contend- 
ed to proniote the glory and profperity 
of his tribe. Irifligated by the moft ge- 
nerous refledions, he performed all the 
offices which he owed to his country, 
with a keennefs of paffibri which is pever 
experienced by the polifiied citizen. 

He courted and procured an admif- 
fion into the general affembly of his na- 

(0 Part I. fea. 3. k 4. 

tion: 
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tion : and following the fentiments of 
his mind, unawed by a flavilh fear or 
dejeftion, he painted them with that 
force, and glowing eloquence, which 
true paflion always infpires ; and com- 
municated to his fellow-citizens thofe 
various movements with which his bo-i 
fom was agitated. His tribe^ often 

1 

ilruck with the fchemes he propofed, 
lifted him up to put them in execution. 
The low concerns (2) of a party yielded, 
in thofe times, to the public intereft; 
and a grateful nation acknowledged the 
value of its members. 

But though every man who had been 
adorned with a fhield, and a frameaj 
and was intitled to a proportion of ter- 
ritory, had a claim to attend the pariia^ 
ment or great council of his nation ; 
yet was it impoffible that the more po- 
pulous tribes could, on fuch occafionf, 
colle£t their individuals. It is natural, 
therefore, to imagine, that in fmaller 
communities the people affembled in a 



(2) Tacit, de M* G. c II. I3, and part i. fe^E^. 4^^ 

T z colle^i^. 
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colkflive body ; but that in thofc which 
were richer, and more populous, 'they 
appeared by a reprejentative. 

At a time when the fatigue of too 
numerous a family, when luxury, and 
the love of pleafure, obftrudted not the 
utility of the fexes (3), the great^ft iii** 

creaife 

. f 3). Tacit, di M» G» r. 20. " Qaarito plus propinquo- 
WH), quo major affinium numeras, tanto gratiddor (bne- 
£tQs, nee alia orbitatis pittia." I ihali here add a few 
fads with regard to population in ievbral Celtic coiimu* 
oities : ** Magnam olim fui/Ie Arvernornm potentiam indc 
fciri poted;* quod multa adverHis Romanos bella ge(Ie- 
rnnt^ aliquando. cc miliinm exercitu, atqueeti^m duplo 
^us : nam duce Vercingetorige cccc millibtts adverfua 
D. Casfarem decertaverunt : ante cc millibus contra Ma- 
Stimum i£hiilra«um» et Domitium itegi JEnobarbtim.'' 
Sfrahf lit* J^*- '' Helvetios aiunt/* fays the fame au- 
thor»'in the fame book, '^ quamquam elTent auri divites» 
tamen latrociniis fe dedlfTe, cum videretit Cimbrorum 
t)pes : cumque eflent in tres gen tea diviii, daas earam in 
expeditionibus bellicis periiiTev Quanta tztnen ex reliquiii 
enata fuerit multitudo, bellum Helvetiorum contra D. 
Casfarem geflum docuit, in quo hominum cccc mUIia 
deleta funt: reliquos ad vni millia Csefar ia'perei^ paf- 
fus eft, ne finitimis Germanis vacuam regionem relinque- 
ret.'* It may be fufficient to fubjoia another paflagt 
from the fame writer : ** Inter Belgas praeftare aiuat 
Bellovacos, ac fecundum hos SuelHones. Quanta bomi- 

" '- num 
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.creale was unavoidable to the number^ 
of mankind. There were (4) four hun- 
dred nations in Gaul ; the fmalleft con- 
faining 50,000, the largeft 200,000 men ; 
and Germany was populous in propor^ 
tioo. The nation, for example, of the 
Sue^h confifted of an hundred diftrids ; 
i^nd each diflrid (5) comprehended two 
thoufand warriors. Shall we imagine, 
then, that the whole body of this peo- 
ple affifted at the deliberations of its 
council ? 

As the Giermans built no cities, 
but lived detached and feparate from 
each other j as the one half of a com-* 

nam copia apud eos fuerit, hinc colligi ^otefl, qood olim. 
trecenta niillia hominum arma ferre valencium apud Bel- 
gas funt cenfa.'^ 

(4) ** Gs^lliam maftae gentes^ non aeque tamen popu* 
loiacy incolant. Maxims inter bas cc virorutn milliai 
roinimae quinquaginta millia continent/* PiW. Sic, lib, 5^ 
See tMo Plutarcbt Appian^ and Cafar^ lib, i, r« 29. lib, 2. 

f' 4' 33- 

i 

(5) Part u fca. 3. 

T 3 munity 
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munity was employed againft an enemy, 
and the other in cultivating the ground 

(6) ; it was even diflBcult for fmall com- 

» 

munities to call together their members 
(7) ; but in large communities it muft 
have been altogether imprafticable. 
When Caefar was erefting his bridge o* 
ver the Rhine (8), the Suevi^ it is faid, 

were 

» < 

(6) Part I. fea. 3. 

(7) It gives me pleafure that I am able to confirm this 
opinion by the teftimony of Co great a man as Grotius, 
This author imagines* that it is unnataral. to fancy that 
every individual in the German dates was prefent at their 
councils. ** Id enim*' (to ufe his own words) ** in gente 
magna, quails prxfertim Batavoram^ in qua nationes 
feptem Plinius (lib. 4.) numerate Batavos proprie ita 
di^os, CaninefateS) Frifios minores, Frifiabones^ Caar 
chos minores, Tuflos, Marfaciosy fieri omninp son 
poterat. Sed omne^* (he alludes to this expreffion o£ 
Tacitus* de minoribus rebus principes confultant, de ma- 
\oxih^% emnes) " dicuntur ipfum concilium, quo.exomni 
regione omnique ordine idonei homines mittebantor.'* 
Lib, de Antiq^ Reif. Batanj^ c.^%. So when Civilis deda* 
red war againft the Romans, *' convpcavit primores gen<» 
tis ec promptifilmos vulgi." Tacit. bifl» lih. 4* . 

(8) Cafar, Se in fines Ubiorum recepit, .atqne.iis 

aoxilium fuum pollicitut* fi ab Suevis premerentur, haec 

ab 
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were alarmed, and fijinmomng ^ great 
GQuacil, they difpatched ojder.s thro.ugl;i 
ti;^^ copimunity, dire^ing the people tp 
fi^rfake their habitations, and conceal- 
itjxg their children, their wives, and ef- 
fects, in the woods, to repair to a ftipu- 
lated rendezvous, an4 expe^ the Ro- 
Qians. If the individuals of this flate 
had met in ^ cojledlive body, it had been 
unneceffary to iijue fuch orders. 

Nor were the Gauls or Germans igr 
norant of a reprefentation in other cafes. 
When threatened by any general cala- 
mity, they formed great councils of 
tjieir ftates to confult for their common 
prefervation, and in thefe each commu- 
nity (9) appeared by its deputies, King- 

donxs 

gb lis cognovit : Suev^s pofte^quam per rxploratores 
pontem fieri comperiflent, more fuo^ cfncilio babitoy nuu^ 
cio4 in omnes partes dimijijfty uii de oppidis demigrarent, 
li^eroty upcoresy fuaque omnia, in fil'vas deponerent ; atfue 
omnes, qui arma ferre pojffint, unum in locum couvenirent ; 
•— — de bell. Gall* lib. 4. c. 19. 

(9) Ca/aTy lib, i. r. 30. lib, 6- r. 3. lib, j.jc^ I2» 75- 
The ilates of Gaul, for example, held by their reprcfen- 

T 4 iaiive« 
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doms were Fepre(ented by their fbve« 
re^s, and i&ee ftate$ by cbiefbuns 
whom the pec^le had eleded for that 
purpofe. Another mode of reprefenta^^ 
tion was likewife known very generally 
over Germany. ** VttuJUJJimos fe no^ 
hilijffimofque^^ fays the Roman hiflo^ 
rian (lo), ** Suevamm Scmnones mr- 
morant. Fides antiqnitatis religione fir^ 
matur. Stato tempore injil'uam augu^ 
riis patrum et prifca formidine facrm, 
CMnnes ejufdem ^guinis populi l^a*^ 

Citivcs a great coancil or aflembly in the reign of Ve^ 
fian. *' Rcfipilcere paqlatiin ctvitates, fafque et lisdcra 
refpicere, principibas Remis : qoi per GallNis eduoere^ 
Ut miffis kgatis im ctmwauu canjmbaremtj libertas aa 

pax placeret. ^Igitnr Tenientis exercitus faaia, ct 

foopte ingenio ad minora indinantes GaUianim cMtar 
f9s^ in Remos r^jrvAMrif.— — Taedio fotaroram praeien- 
tta placuere. Scribuntur ad Treveros epiftoix, noroine 
GaNiarain, at abftinereot armis, impetnbfli veoia, ct 
paiMs 4ieprieGatoribas ^ pccniteret.** Tacit, bift. Mb. 4. 
f . dy. 68. ^. The Anglo-SaxoiM, it nuy be ob(erved 
in this place, had aflembKes doring the hepurcby of the 
feven kingdoms, and fe coii}d be no ftrangcn to the idea 
pi a reprefentation. 

(lo) Tadt. de M. G. c. 39. 

(ionlbus 
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tionibus eoeunt, cefoque publice hominf ce^ 
lebrant barbari rifus hotrenda prmordza**^ 
A reprefentation which was ufed in Ap 
councils and fuperftitions of nations^ 
could not be unknown in the councUi^ 
q£ » commpnity. 



SECT. n. 

Of the Commons in England, 

IF the commons were fo confiderable 
in Germany, they muft alfo have 
conftitijted a part of the Anglo-Saxon 
parliament. But many authors decry 
the antiquity of our conftitution, and 
deduce from Norman monarchs the ex- 
iftence of our liberty. Following the 
tenor of the fentiments (i) into which 

I 



(01 may perhaps have bcca&n, if thefc paper* are 
found to have any valu^, to exhibit, in another work, « 

conneded 
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I have been led, I fliall deliver a few 
thoughts on this fubjeft. 

The Germans, it is natural to think, 
brought along with them into England 
the fame fpirit and manners by which 
they had been directed in their own 
country. They renounced not all at 
once the way of thinking to which they 
had been accuftomed; the character of 

the citizen was ftill refpeded, and the 
power of the commons vfras ftill confi-^ 
derable. Would the freedom which the 
people had enjoyed in Germany be exf 

chapged for fervitude, and bands of 

independent heroes link into flaves ? 
Did they follow their leaders into an- 
other country ; did they fight and con- 
quer ; and were chains and fubmiffior^ 
the reward of their valour and fervice ? 
Haughty and free conquerors vjrere not 
to be ufed in this manner. Such a 

connefted view of feveral dirc6l argaments, which prove 
z reprefentation of the commons before the 49th of 
Henry IlL To enter upon theie at prefent, would load 
jne beyond the defign pf this eflay* 

5 treatment 
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treatment might fuit the condition of 
the vanquifhed ; but could it ever be ap-^ 

« 

plied to men who had been born free^ 
who had experienced liberty, and who 
had joined to their natural independence 
the fierccnefs of viaory ? 

It is more confident with hiftory and 
reafon to conclude, that they improved 
and fecured their condition. They re- 
ceived an increafe of confideration and 
power by ihtfefs and territory they had 

acquired. The fervice they performed 
was honourable ; and their influence 
conftituting the grandeur zni authori- 
ty of the nobility with whom they were 
connected, their favour on that account 
was courted. Were they at any time 
treated with feverity, or did they fancy 
that the expence and fatigues of war 
v^ere but ill repaid by the lands they pof- 
fefled (2)f they returned them to their 
lords9 and pafEng into the train of more 

(2) BruJfeL linj. 2, ch, zy. I fpealc of times before 
the peppetuity of the fefid bad been* fally efhbliihed. 

• ; ' liberal 



I 

I f 

i 



S84 Of the great council in Part V. 

liberal xnaflersy they reuounced the ob-^ 
ligations they owed to them. 

But a great part of the people in the 
Saxon period had feized on land^, which, 
holding of no fuperior, were confidered 
as their property; and many of thofe^ 
who, following the fortunes of leaders, 
had been piefented with a feudal grant, 
poflefTed thcmfelvcs Ukewife of territo- 
ries which were free and allodial. Indc^ 
pendent, therefore, from thejr rLche$« 
and the ftate of foci^ty, the pieople fi>r- 
got not the privileges which they had 
enjoyed in Germany^ 

Guided, Ijowever, by ideas of the 
feudal law, the fpirit of which they 
may not perhaps have underftood, ma-^ 
ny authors have thought, that from the 
obligation of the king's vaflals to attend 
his court, the origin of parliaments is 
derived. They confound the court of 
the king with that of the nation ; and 
conjecture, that when the wants and 
neceffities of the great barons had taught 
them to difm ember their fiefs, and when 
cities had grown into eftimation from. 

the 
t 
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Tfh* p^ogrefs 0^' cOrtiiii^ree, the knights ^ 
^hc Jhtm^ and' tte cithtns or burgrfj^i^ 
macde their appealrance in patUaaieiit; 
and thefe alterations they afcribe to the 
Norman times. 

But parliaments were modelled upon 
a wider foundation. They prevailed in 
'Germany ; and it is only by an atten- 
tion to thq forms they aflumed there, 
that we riiuft judge of thofe eftabliih- 
ments. They prevailed alfo in Engian ' 
before the great barons ' had parcelled 
out their pofleffions, and before com'- 
'merce had flourifhed in towns, or wealth 
had become the chief obje<3: of value* 
•Men talk of the oppreflion of the peo- 
ple, and pf the poverty of the boroughs : 
but the people were rather flattered than 
oppreffed. And allowing that the bo- 
roughs wanted wealth (3); yet thejr 

were 

' (3) This, however, can never be allowed. ** Wife 
know from Bede," fays a candid and manly inveftigator 
into the anriquiiies of our government, ** that there were 
in England long before his time, twenty-eight famoas 
cities, bc'iiies inmanerable cai^k^s, and walled towns of 

note 5 
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were not poor froni the feverity of go-- 
vernmcnt, but becaufe they defpifed (4), 
or were ignorant of the conveniencies of 

life: 



note ; many of whkii, tfcot^h now extremely decayed, 
or quite roined» were then very confiderable; thegreateft 
.and richeft part of the nation living in thofe times for the 
mod part in cities, or great towns, for their greater bene- 
fit or fecarity ; and the greater part of the lands of Eng- 
land in the Saxon times, and long after, lay oncultivated 
and over run with forefts and bogs ; fo that the inhabi- 
tants of thofe cities and boroughs being then (b confider- 
able for efUtes in lands, as welt as other riches, could 
not be excluded from having places both in the Britifo 
or Saxon great councils. What man of fenfe can believe, 
that the ancient and potent cities of London^ Torky Can- 
terbury; Lincolny i5c. (hould ever be excluded from ha- 
ving any hand in the great confultation about giving mo- 
;iey, and making laws, and for the public defence of the 
kingdom, in the Saxon times, any more than they are 
now ? And therefore we find, that in all the kingdoms of 
the G if man or Got hick original, the chief cities and towns 
have ftill fent deputies to the diets or affemblies of eftates." 
Billiotheca Politica p, 270. See alio/. 272, 

(4) " II y a deux fortes*' (fays Monti/quieu) ** de ^ 
.peuples pauvres : ceux que la durete du gouvernement a 
rendus tels ; et ces gens-la font incapables 4e pre^ue au- 
cune vertu, parce que leur pauvrete fait une parcie de 
leur fervitude : les autres ne font pauvres que parce qa'ils 
ont dedaigne, ou parce qu'ils n*ont pas conou le$ com- 

modites 
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Kfe : and thus their poverty was a part 
of their liberty. 

We have feen, that the German no- 
bility obtained a place in the councils 
of their nation; and that they, retained 
this prerogative in England : we have 
feen, that the German druids arrogated 
to themfelves a feat in thofe councils j 
and tha^t the Saxon clergy were adorned 
with this privilege : we have alfo feen, 
that the commons in Germany aiTemr 
bled in a collediive body, or by a repre^ 
fentative : And fhall we not conclude, 
with an equal ' propriety, that the com- 
mohs in England exerted a legiflative 
authority ? 

Every free-man in Germany aflem- 
bled in perfon at the councils of his na- 
tion, or voted for the reprefentative of 
his diftrid. The fame condud: was ob- 
ferved in England. The poffeffion of 

modites de la vie ; ct ceux-cl pepvent faire de grandes 
chofes, parce que cet pauvrete fait une panic de leur li- 
berie.*' Vefprit des Loix, Uv^ 20. f^. 3. 

land 
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land Was the mark o£ freedoiii atttorlg 
* the Saxons ; and in thofe ftates of the 
heptarchy Wheire the people could appear 
in a body, every individual who had 
(eized) or had been endowed with terri- 
tory, hJad a title to attend its councils : 
but in thofe which were more populous^ 
and where the individuals could noteafily 
be collefted, the holders of land gave 
their votes for reprefentatives : and 
from the time that the Saxon kingdoms 
were united, the commons appeared ge- 
nerally in the way of reprefentation. 

In every inferior court, which had 
been formed in Gelrmany and England, 
the freer men, or pofleflbrs of land in 
the territory over which it prefided, af- 
fembled as the fuif or s there. Would we 
every where perceive the marts of a 
limited and free adminiftration in the 
loweft eftablifhments, and yet find them 
to be wanting in that which was high- 
eft, and moft important ? It is impof- 
Cble. The whole land-holders among 
the Saxons were the Jtiitors of the coun- 
cil of the nation. The boroughs* or 

towns. 
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towns, fonning corporations, and being 
endowed with land, had a title to be pre- 
fent by their deputies ; and the ivites 
(5), or wife men, who are mentioned as 
a part of the Anglo-Saxon parliament, 
were the knights ofthejhtresy and the hur^ 

These arguments in favour of a re- 
prefentation among the Saxons arife nar 
turally from the refledions I ,had made. 
To enumerate the different opinions 
which have been formed concerning the 
eftabliihment of our parliament, and to 
.examine the reafbnings which have been 
adduced to fupport them, belong not to 
the prefent undertaking. 

(5) There can be no impropriety in fupprfing, that 
the term *wites was applied to the reprefentacives of 
counties and boroughs. A man whom the people could 
iotruft to make law's for them, might very well be called 
a niuitet ** a di/creet or fwifi man.** It is obvi'>ui:y at 
lea0, (bat this Ctrm coald not mean iawjers, or Judges, as 
Dr. Brady imagines : fo- law was not then the objedt 6f 
a particalar profeffion ^ and judges had no more voice \vl 
mailing laws than at prefect. See BibL pplit dialogue 6* 
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CONCLUSION. 



/"^N the whole, I pretend not to have 
^^ exhaufted the different fubjedls I 
have ventured to difcourfe of in this 

• « 

treatife. If I have made it appear, that 
the parts which compofe our conftitu-^ 
tion arofe more immediately from th6 
forefts of Germany, I have anfwered 
my intention. Thofe who have more 
learning and capacity may penetrate 
farther, and delineate, with a happier 
pencil, the plan of our government. 
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Page 33. line 3. ftrom the bQttom> 4elete 
the word to. 



Page 303, line 14. from the bottom, foj: 
forthy^ xtzA forty. 

page ao8. line 7. from the top, iotfur^ 
nifhed tkepif read furmjhed to them. 
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